ABATEMENT. 

1. Where a cause of action survives, the action does not abate by 
the death of the plaintiff, ipso facto, but ouly upon the appli- 
cation of the party aggrieved; and then only in the discretion 
of the court, and in atime to be fixed, not less than six menths, 
nor more than one year from the granting of the order. Moore 
N.C. R. R. Co., 528. 

2. Where a plaintiff, during the pendency of an action assigned his 
interest therein to a third party, and then died: Held, (the 
cause of action surviving,) that the court below did not err in 
permitting the record to be amended, so as to make the assignee 
a party plaintiff. Jdid. 

8. The statute prescribes no time in which such amendments shall 
be made; and the court may, in its discretion, allow it any time 
before the action has abated. Ibid. 


ACCOUNT. 

Where an account has been stated between the parties, and there is 
no dissent thereto within a reasonable time, it will be presumed 
that the account, as stated, is correct. When the assent of a 
party thus appears, the balance struck becomes an original de- 
mand, and amounts to an express promise to pay the actual sum 
stated. The balance of the account stated is principal; and the 
account cannot be re-examined to ascertain the items, unless 
for alleged fraud or mistake. Hawkins & Co. v. Long, 781. 

See Co-partners, 1, 2; 
Executors and Administrators, 3; 
Guardian and Ward, 3, 4; 
Rents, 1, 2. 


ACTION. 

1. A was indebted to B by aecount in 1856; B transferred the 
same toC. Afterwards, and within three years before action 
was brought, A verbally promised C to pay the account. This 
promise was made subsequent to the adoption of C.C. P. In 
an action brought by C upon the account: Jt was held, that 
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the assignee could only declare upon the promise made to him; 
and that as no promise had been made in writing within three 
years before action brought, the action could not be main- 
tained. Fleming v. Staton, 208. 


2. Every presumption is made against against a wrong doer: There- 
Jore, where in an action upon a note, the defendant relied upon 
the statute ef limitations, and it was in evidence that he had 
obtained possession of the note by means of threats, and he 
failed to produce it upon the trial, and introduced no evidence 
to show that it was not under seal: Jt was held, that. the court 
below committed no error in ruling that the plaintiff was en- 
titled to recover, Lewis v. Latham, 283. 

3. A holds a prommissory note for the payment of money on B; 
B pays off the note to A, but does not take it up, nor does he 
take a receipt or other acquittance: Held, that B cannot 
maintain an action against A to have the note delivered up to 
be cancelled. Mercantile Bank of Norfolkv. Pettigrew, 326. 


4. Ina suit on such note against B and others, endorsers, by A,: 
the’endorsee, to which B pleaded payment and demanded in his 
answer that the note should be delivered up to be cancelled: 
Held, that notwithstanding such demand, the plaintiff A had a 
ror to take a judgment of non-suit if he so elected, as to B. 


See Abatement, 1; 
Agreement, 2; 
B lls, Bonds, &c, 3. 4; ° 
Courts of Probate, 3. 


ACTION FOR THE RECOVERY OF LAND. 


See Costs, 2; 
Evidence, 8; 
Practice, Civ., 
Stat. Limitations, 1. 


ADMISSIONS, CONFESSIONS, &c. 


1. The court below does not err in refusing to rule out the admis- 
sions of the defendant on the ground that they were obtained 
by undue influence, where it appears by the examination, pre- 
liminary to the admission of such evidence, that no such in- 
fluence was used. Statev. Ricketts, 187. 

2. The declarations of the defendant made after the commission of 
the alleged offence are not competent evidence in his favor, 
unless they becowe a part of the resgestw. Ibid. 


See Evidence, Crim., 2, 7. 
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AFFIDAVITS. 

1. An affidavit, certified by the Clerk of a Chancery Court of an- 
other State, without having the testimonial of the Judge of 
said Court, that the person so professing to be Clerk was such 
officer, and that he had authority to administer oaths, is not so 
legally authenticated as to authorize a Judge of this State to 
act under it. Miazzav. Calloway, 31. 


2.. An affidavit in an action upon a contract for the recovery of 
moncy, alleging ‘‘that the said T. J. is about to remove from 
the State of North Carolina, to become a resident of the State 
of Virginia,” is not sufficient to warrant an order of arrest of 
the defendant. Hathaway v. Harrell, 338. 


8. The affidavit must show the grounds upon which the belief of 
the plaintiff is based, in order that the Court may judge the 
reasonableness thereof. Ibid. 


See Arrest. 


AFFRAY. 

Where, upon the trial of an indictment against A and B for an 
affray, it was in evidence: That A had gone to the front gate 
of B’s premises, and an altercation having arisen between them, 
B had ordered A to leave, and, upon his refusal to do so, had 
gone to his house, some forty yards distant, and procured his 
pistol, and come back to the gate with it in his hand, A in the 
mean time having left the gate and walked off some thirty 
yards. Upon seeing B with the pistol in his hand, A returned 
defying at the same time B to shoot, and B did shoot him in 
the leg: Jt was held, that it was not error to charge the jury, 
that in any view of the case the defendants were both guilty. 
State v. Downing, 184. 


AGENTS. 

1. The authority of an agent to collect debts, in the absence of evi- 
dence of the special employment of the agent, or the general 
usage of the business, or the habits of dealing between the 
parties, raising a presumption to the contrary, does not imply 
an authority to release a debt. Herring & Farrell v. Hotten- 
dorff & Hashagan, 588. 


See Execution Sale. 


AGREEMENT. 
1. Whether a sale of trees for saw logs, carries anything more than 
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the body of the tree, in the absence of a special agreement to 

the contrary, Quere? Bellamy v. Pippin, 46. 
2. Where A hired a horse to B, upon an express contract that B 
should return the same at a specified time in as good condition 
as she then was, and should he fail to do so, B was to pay Aa 
specified sum as the price of the horse, and B, after the time 
specified returned the horse, which had been greatly injured ; 
in an action brought by A against B to recover the price: I 
was held, that the acceptance of the horse by the plaintiff did 
not necessarily constitute a recission of the contract or a waiver 
of the right to recover thereunder: Austin v Miller, 274. 


8. It was further held, that the plaintiff having subsequently sold 
the horse, that the price received should be credited upen the 
judgment recovered of the defendant in the action. bid. 


4, A agreed. in consideration of the use of his farm, to board B, 
his father-in-law; no time being fixed upon when such board- 
ing was to cease, B continued to board with him until his, B’s 
death. For several months preceding B’s death, he was very 
ill, requiring constant nursing, day and night, so that A and 
his family were put to much trouble and expense. In an action 
by A against the administrator of B to recover for the extra 
trouble and expense consequent on B’s helpless condition 
during bis sickness, as-upon a quantum meruit: It was held, 
(1.) That the agreement must be taken to have been to board 
B from the date thereof, up to the time of his death: 

5. (2.) That his Honor, on the trial in the court below, did not err 
in his charge to the jury, that if A did not intend, while the 
extra services were being rendered, to make a charge against 
B therefor, he could not afterwards doso. Peele v. White, 480. 


See Agricultural Lien, 1. 


AGRICULTURAL LIEN. 

1. An agreement in writing or deed, which purports on its face to 
be an agricultural lien, only for future advances, cannot be 
supported as a mortgage (as against a purchaser,) for a differ- 
ent purpose, and founded on a consideration not expressed, 
but concealed or disguised in the deed. Clark v. Farrar, 686. 

2. In order to create a valid agricultural lien, under the Act of the 
General Assembly, it must appear: 

(1.) That the advances must be money or supplies. 
(2.) They must be made to the person engaged, or about to 
engage, in the cultivation of the soil. 
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(3.) They must be made after the agreement is perfected. 

(4.) They must be made to be expended in the cultivation of 
the crop during that year. 

(5.) The lien must be on the crop of that year, made by reason 
of the advances so made. Jbid. 


8. It is not necessary to the regularity of a summary proceeding 
for the enforcement of an agricultural lien under the statute, 
that a summons should be issued tothe defendant. Thomas v. 
Campbell, 787. 


AMENDMENT. 

1. The power of amendment extends only so far as to make the 
record speak the truth; and the record cannot be so amended, 
as to show what ought to have been done, but only what was 
done. Wolfe v. Davis, 597. 


2. It is not error for the court below, in an action for unliquidated 
damages, to permit the plaintiff to amend his complaint, by 
decreasing the amount claimed, to a sum less than five hundred 
dollars, in order to oust the jurisdiction of the United States 
Courts. Spiers v. Halstead, Haines & Co., 620. 


See Abatement, 3. 


APPEAL. 

1. Where upon an appeal to this court, it appears that the appellant 
has failed to prepare and serve upon the appellee a statement 
of the case, within the time prescribed by the statute, and ob- 
jection is taken by the appellee on that ground, the appeal will 
be dismissed, unless there has been a waiver of the irregularity. 
Upon a motion to dismiss the appeal in such case, this court 
cannot hear contradictory evidenee, and the motion will be 
allowed if the waiver is denied, unless it appear from the affi- 
davits filed by the appellee, that there has been such a waiver. 
Adams v. Reeves, 106. 

2. If in such case there be a waiver, and the parties fail to agree 
upon a statement of the case upon appeal, and the presiding 
Judge goes out of office before settling the case, the only 
remedy is, to remand the case for a new trial, Ibid. 


8. It is not sufficient for a defendant, for the purpose of perfecting 
an appeal from the judgment of a Justice of the Peace, to the 
Superior Court, to show that when the case was called for trial 
on the 3d of October, 1874, it was continued at the instance of 
his co-defendant until the 16th day of the same month; that 
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on the said 3d of October, another case in which he was also 
defendant, and which izvolved the same merits, was tried and 
judgment rendered against him, from which judgment his at- 
torney appealed; and that then and there, in the presence of 
the plaintiff, his attorney gave notice to the Justice, that if 
neither his client nor himself could be present at the trial on 
the 16th, and if judgment should be rendered in favor of the 
plaintiff, he requested the Justice to make this entry: ‘‘ An 
appeal prayed by the defendant H alone, and granted as to 
him.”’ That he did not know whether the plaintiff heard this 
notice ornot. The requirements of the State regulating ap- 
peals are plain and simple, the neglect of which should no 
longer receive the indulgence of the courts. Green v. Hobgood, 
234. 


4. Where, upon an appeal to this court from the judgment of the 
court below, upon an indictment for murder, no error is as- 
signed, and the court, aftera careful examination of the record, 
is unable to discover any error, the judgment of the court 
below must be affirmed. Staie v. Powell, 270. 


5. Where, upon an appeal to this court, it appears that the subject 
matter of the action has been disposed of, and the only matter 
involved is a question as to costs, the appeal will be dis- 
missed. State v. Rich. & Dan. Railroad Oo., 237. 


6. An appeal does not lie from the Superior to the Supreme Court, 
upon the refusal of the Judge below te pass upon the compe- 
tency of evidence and its materiality, especially before the 
the trial. Wallington v. Montgomery, 372. 


7. When an appeal from the Superior Court is perfected, the Judge 
below has no farther jurisdiction of the matter. McRae v. 
Comm'rs of New Hanover, 415. 


8. Where, upon an appeal to this court, the appellant fails to pre- 
pare a case and serve it upon the adverse party, as required by 
the provisions of the Code of Civil Procedure, *‘* the liberal prac- 
tice among the members of the bar in this district,”’ in such cases, 
is not sufficient ground to warrant a writ of certwrari. Wilson 
& Shober v. Hutchinson, 432. 


9. Itiserror in the court below, to grant an appeal from the 
refusal of his Honor to grant a motion made by defendant, to 
dismiss the proceedings; an appeal thus improvidently granted 
will be dismissed in this court. Mitchell v. Kilburn, 483. 


10. When a motion to dismiss the proceedings is overruled below, 
his Honor should proceed with the trial, leaving the parties to 














INDEX. 813 





save their rights by exception; so that when final judgment is 
rendered, the appeal will present to this court, the questions 
raised upon the trial, as well as the motion to dismiss. bid. 


11. Where, upon an appeal to this court, no error is assigned, and 
there is no error apparent upon the record, the judgment of 
the court below will be affirmed. Swepson, to the use of Clayton 
v. Summey, 551. 

12. A motion to dismiss an appeal, because it does not appear that 
a case had been made and served as prescribed by the Code of 

Civil Procedure, will not be granted, when an opposing counsel 
states on oath, in this court, that all the requirements of the 
C. C P. were complied with in the court below. irk v. Barn- 
hardt, 653. 


APPRAISERS. 


1. The appointment of appraisers to assess damages, &c., by the 
County Commissioners, upon the petition of the Flat Swamp, 
Lock’ Creek and Evan’s Creek Canal Company, under the pro- 
visions of the act of 1871-’72, (in which is incorporated the 
first eleven sections of the act of 1869-70, Battle’s Revisal, 
chap. 39,) is net a judicial act. In ecrder to have that char- 
acter, an act must determine a case in controversy between 
parties. or be a judgment affecting the title to property. 
Therefore, the act is not unconstitutional. Flat Swamp, Locks 
Creek, &c., Canal Co., v. McAlster, 59. 


2. The plaintiff in such proceeding can only enforce the lien 
acquired by the return of the appraisers, by carrying the whole 
proceeding by writ of certiorari into the Superior Court, and 
obtaining a judgment thereon. The County Commissioners 
cannot render judgment thereupon. Jdid. 


3. A Justice of the Peace has no jurisdiction to enforce such lien, 
where the amount is less than two hundred dollars; his judg- 
ments ure necessarily personal, and enforceable on all the pro- 
perty of the debtor, and not in rem. Such a lien is not a 
personal debt, but a lien upon the land benefitted, which is 
the only security therefor. bid. 


APT TIME. 
See Bankrupt, 1, 2. 


ARREST. 
An affidavit stating ‘‘that the defendant las disposed of jis prop- 
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erty, with the intent to defraud his creditors, in this, that al- 
though he has received from the plaintiffs alone, over $7,000 
in specie, and $7,289.33 in currency, and from the plaintiff F, 
the further sum of $300, currency, he has net paid any of his 
creditors, unless to a very inconsiderable amount, and that he 
owes debts exceeding the sum of $3,000, is insufficient, and 
will not justify the arrest of the defendant. Smith v. Gibson, 
684. 
See Affidavit, 2; 
Evidence, Crim. 1. 


ASSAULT AND BATTERY. 

1. A threat to use a deadly weapon, with a present power to do so, 
is justifiable in the protection of the property of the defendant, 
where it appears that no battery was committed and the defen- 
dant did not use the weapon for any other purpose than the 
actual pretection of his property. State v. Yaney, 244. 

2. Where the jury return a verdict of ‘‘guilty of shooting,” upon 
an indictment for an assault and battery, drawn in the usual 
form, judgment will be arrested. State v. Hudson, 246. 

8. Whether, if the bill had charged that the assault was made, by 
shooting at the prosecutor, the verdict could be sustained, 
Quere? Ibid. 


See Pleading, 2. 


ASSAULT WITH INTENT TO COMMIT RAPE. 
See Evidence, (Crim.) 6. 


ASSENT. 


See Account; 
Courts of Probate, 3, 4. 


ASSIGNEF, 


See ABatement, 2; 
Action, 1; 
Bills, Bonds, &c., 3, 4; 
Conjract for sale of land. 


ATTORNEYS. 
This court will never interfere between attorney and client in mak- 
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ing allowance for professional services, although there may be 
a fund in the keeping of the court. Mordecai v. Devereux, 673. 


See Appeal, 3, 8; 
Insurance (Fire) 2. 


BAILMENT. 


See Agreement, 2; 
Larceny. 


BANKS. 
1. Under the charter of the city of Greensboro’, the Commissioners 


thereof have the power to tax the stock of the Bank of Greens- 
boro. Bank of Greensboro’ v. Comm'rs of Greensboro’, 385. 


2. National Banks are subject only to the penalties prescribed by 
the U. 8. Banking Act, for taking usury. Merchants’ ¢ 
Farmers’ National Bank of Charlotte v. Myers, 514. 


See Bills, Bonds and Prom. Notes, 1. 


BANKRUPT. 

1. Apr time sometimes depends upon lapse of time, as where a 
thing is required to be done at the first term, or within a given 
time, it cannot be done afterwards, But it more usually refers 
to the order of proceeding, as jit or suitable. 


Hence, where a defendant filed a petition for a recordari, to remove 
a case from a Justice’s to the Superior Court, and during the 
pendency thereof, and before motion in the Superior Court 
to place the case upon the trial docket, the defendant obtained 
his discharge in bankruptcy : Held, that the defendant had not 
been guilty of laches because two years had elapsed since his 
diseharge, before making said motion, and praying to be al- 
lowed to plead such discharge. Pugh v. Fork, 383. 

2. No time is prescribed within which a discharge in bankruptcy 
is to be pleaded. If it is done in proper order, it makes no 
difference whether the time be long or short. Jbid. 

, 


BILLS, BONDS AND PROMISORY NOTES. 


1. A County Court borrowed money of a bank, to aid the rebellion: 
Held, that it was not the duty of the County Court to pay the 
debt; nor could the bank have made the county pay it. Sub- 
sequently the County Court borrowed the money to pay this 
bank debt: Held, that the county was not bound, either on the 
bond given, or on any implied contract, to pay the same, as it 
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might have been, if the money had been applied to some legi- 
timate object, as to support the poor, and such like. Davis v. 
Commissioners of Stokes, 374. 


2. The condition ofa bond to pay the amount sued for, ‘‘ whenever 
an issue now pending in the Superior Court of Law of Gran- 
ville county, between J. H. L., plaintiff, and A. D., defendant, 
is decided in favor of said plaintiff in said issue,” is literally 
fulfilled, when the said suit is compromised and the plaintiff, 
upon the paynient of a certain sum, was to have judgment en- 
tered in his favor; and upon such compromise the olbligee in 
said bond is entitledto recover. Kittrell v. Hawkins, 412. 


3. A voluntary assignment of a >romisory note, without considera- 


tion and for the benefit of the assignor, has no legal effect ex- 
cept to constitute an agency to collect; and such assignee, not 
being the real party in interest, cannot bring a suit on such 
note in his own name. Abrams v. Cureton, 523. 


4. A written contract as follows, to-wit: ‘‘I do hereby agree to re- 





ceive as agent or assignee the notes above described, upon the 
following conditions and terms, viz: If I can collect the said 
notes or any part thereof, Iam to pay over the same to John 
Bankston Davis, retaining to myself a reasonable compensation 
in these notes for my services,” and the notes alluded to were 
also endorsed, ‘‘I assign the within note to B. 8. A. (the plain- 
tiff) for value received,” is not such an assignment as will jus- 
tify the assignee in bringing suit in his own name. Jbid. 


5. A assigned to B a portion of a note, specifying the sum assign: 4 ; 


subsequently A assigned to C another part of the same note, 
likewise designating the same: Held, that B took the sum as- 
signed to him in severalty, and was entitled to be paid out of 
the proceeds of the note, before C could claim any part there- 
of. Etheridge v. Vernoy. 800. 


See Action, 3, 4. 
Married Women, 3, 4. 
Syreties, 1, 2. 
Sheriffs, 2, 3. 

Tender. 

Taxes, &c., 5. 


CANCELLATION OF DEEDS. 





See Slaves, (Purchases by) 1, 2. 
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CERTIORARI. 
See Appraisers, 2; 
Appeal, 8; 
Habeas Corpus. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

1. If a person bestows his labor upon the property of another. 
thereby changing it into another species of article, (as if corn 
be made into whisky, &c., ) the property is changed, and the 
owner of the original material cannot recover the article in its 
altered condition, but is only entitled to its value in the shape 
in which it was taken from him. Potter v. Mardre, 36. 

2. In an action for the claim and delivery of personal property, the 
issuing of a summons is necessary to give the Clerk jurisdic- 
tion to make the order to the sheriff, requiring him to take 
such property and deliver the same to the plaintiff, and an order 
to that effect without such summons, is no justification to the 
sheriff or the defendant for any action in the premises. Ibid. 


CLERK OF THE SUPERIOR COURT. 


See Execution ; 
In forma pauperis, 2. 


COLLECTOR. 
See Lease. 


CONDITION. 
See Bills, Bonds, &c., 2. 


CONFEDERATE MONEY. 


See Guardian and Ward, 7; 
Payment ; 
Tender ; 
Taxes, &c., 11. 


CONSIDERATION. 
See Deed, 8. 


CONSTITUTION. 
See Appraisers, 1; 
Construing Public Acts, 1, 2; 
51 
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CONSTITUTION. 

See Homesteads, &c., 5, 7; 
Private Acts, 1, 2; 
Townships ; 

Taxes, &c., 6, 7, 8. 


CONSTRUING PUBLIC ACTS. 


1. Whenever an act of the Legislature can be so construed and 
applied as to avoid conflict with the Constitution, and give it 
the force of law, such construction will be adopted by the 
court: 

Hence, in section 158, chap. 32, of Battle’s Revisal, which 
reads, ‘*‘If any person shall wilfully fell any tree, or wilfully 
put any obstruction, except for the purpose of utilizing water 

a as a motive power, in any branch, creek, or other natural pas 

sage for water, whereby the natural flow of water through 

‘such passage is lessened or retarded, or whereby the naviga- 

ition of such course by any raft or flat may be impeded, de- 

Jayed or prevented, the person so offending shall be guilty,” 

.&c., the disjunctive conjunction, or, in the latter portion 

thereof, between the words ‘‘retarded” and ‘‘whereby,” 

should be read as and, thus making such section read, ‘‘If 
any person shall wilfully fell any tree,” &c., ‘‘ whereby the natu- 
ral flow of the water, &c., ‘‘is retarded, and whereby the 
navigation of such course by any raft or flat may be impeded,” 
dc. State v. Pool, 402. 


2. Such a change of words is consistent with the rules of construc- 
tion, and divests the said section of all constitutional objec- 
tions, and it becomes consistent with law, reason and public 
policy. Ibid. 


eS Pte vere 


Se -<+4 


‘CONTINUANCE. 
See Judge of Superior Court, 1. 


‘CONTRACT. 


1. Where one violates his contract, he is liable only for such dam- 
ages as are caused by the breach; or such as being incidental 
to the act of omission or commission, as a natural consequence 
thereof, may reasonably be presumed to have been in the con- 
templation of the parties at the time the contract was made: 

Therefore, where A contracted to furnish B a boat at a specified 
time, to be used by B in conveying excursionists to and from 
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different points in Beaufort harbor—an excursion train being 
expected to arrive at such specified time—in an action against 
A for damages on account of the breach of his contract: It was 
held, That the measure of damages would be what a boat like 
A’s would be worth at such time, if he (A) knew of the excur- 
sion and the use to which B intended to put the boat. And in 
arriving at that value, the jury might consider the capacity of 

nd A’s boat, state of the weather, &c. Mace v. Ramsay, 11. 
e it 2. Held further, That evidence was admissible to show that the 
the plaintiff had engaged enough passengers for this boat and his 
other boats on the occasion. Jbid. 
“ 3. The intestate of the plaintiff contracted with the agent of the 
ited defendant for the insurance of his life. The agent agreed to’ 
~ insure his life for a period of six months, in the sum of five 
ch thousand dollars, in consideration of the payment of the sum 
a, of fifty dollars. ‘The intestate paid to the agent forty-five dol- 
4 lars. No written application for a policy was ever made, and 
a no policy was ever issued. The balance of the fifty dollars 
a was never paid, and no reason was assigned for the failure 
. to pay the same. Upon a demurrer to the complaint: Jt was 
at held, that the plaintiff was not entitled to recover. Barnes v. 
-, Piedmont & Arlington Life Insurance Oo., 22. 
the 4. A and B entered into a parol contract for the sale and purchase 
.~ of a town lot, B agreeing to pay two hundred and fifty dollars 
for the same within two years; B took possession and put im- 
1c: provements thereon to the value of one hundred and fifty dol- 
ec- lars. When the purchase money became due, A tendered a 
lic deed and demanded payment. B was insolvent and failed to 
pay. Ina suit to recover the possession, A claimed the lot 
without any allowance to B for his improvements; B demanded 
pay for the same: Held, that the court below did not err in 
giving the possession of the said lot to A without any payment 
to B for his improvements: Held further, that B might have 
sold his interest in the let and retained of the sum the same 
sold for, all in excess of the just demands of A. Long v. Fin- 
- ger, 502. 
ral 
ce 5. When one person renders services to another, the law im- 
n- plies a promise to pay what the services are reasonably worth. 
e: The relation of grand-daughter and grandfather existing be- 
od tween the plaintiffjand the intestate of the defendants, does 
m ' 
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not rebat the presumptiun so as to throw upon the plaintiff the 
onus of proving a special contract. Hauser v. Sain, 552. 
See Bills, Bonds, &c., 1, 4; 
County Courts, 1; 
Married Women, 1, 2; 
Scale of Depreciation ; 
Stat. Limitations, 2, 4; 
Tender; 
Title. 


CONTRACT FOR THE SALE OF LAND. 

1. In order to remove a contract for the sale of lands from the op 

eration of the statute of frauds, there must be a writing signed 
by the party to be charged therewith, or by his agent thereto 
lawfully authorized, containing expressly or by implication all 
the materials of the contract. 
Therefore, where B bid off a tract of land at an auction sale, 
and the auctioneer immediately went te his office, some two 
hundred yards distant, and in the absence of B begin to pre- 
pare a deed, and had reached the habendum, when B came in 
and informed him that he would not comply with his bid; in 
an action brought by A, the owner of the land sold at auction, 
to recover the amountof B’s bid: Jt was held, that the require- 
ments of the statute had not been complied with, and the 
plaintiff was not entitled to recover. Gwathney, Dey & Co. v. 
Cason, 5. 

2. Where one contracts to sell a well known tract of land described 
by metes and bounds, for a specified sum, and in the deed 
therefor subsequently executed, adds a strip (the locus in quo,) 
to the land sold, without further consideration, it is fraudulent - 
to the grantor’s creditors, and no title to such added strip 
passes to the grantee. McCanles v. Reynolds, 301. 


8: Any one who has acquired the rights of a deceased person, 
whether by his deed or the deed of a ‘sheriff, who is authorized 
to make it for him, is an assignee within the meaning of sec- 
tion 348, of the Code of Civil Procedure, and no distinction is 
made between a voluntary and an involuntary assignee. J did. 


COPARTNERS. 

1, If adefendant, a (co-partner,) who is called on for an account, 
pleads a release, either in full or partial, or matter which in 
law amounts to a release, or pleads an account stated 
between the parties, either of all the partnership dealings, or f 
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up to a certain date, and these matters are put in issue by a 
replication, the issues must be found by a jury before the right 
to the account can be determined; or if the release or account 
stated were only partial, before the extent of the account to 
which the plaintiff is entitled can be determined and the form 
of decree ascertained. Smith v. Barringer, 665. 


2. To exonerate such defendant from accounting prior to a certain 
date, itis not sufficient therefor that he should state in his 
answer, that on that day the plaintiff ‘called upon him for a 
dissolution and final settlement of the firm affairs;” and that 
the plaintiff at the same time signed a receipt, which cannot be 
construed with any certainty as purporting to release the prior 
indebtedness of the defendant, when there is no such averment 
in such answer of a release, or of accord und satisfaction, or of 
an account stated and agreed to, Ibid. 


COSTS. 

1. The Act of 1874-75, chap. 200, sec. 2, which provides ‘‘that no 
part of the costs, upon any of the indictments under considera- 
tion,” (failing to list the poll,) ‘‘shall be taxed against the 
county,” repeals the general law, making the county liable in 
cases where a nol. pros. is entered. Bunting v. Commissioners 
of Wake, 633. 

2. Where in an action for the recovery of land, the defendant, upon 
affidavit, is allowed to defend the action without giving se- 
curity for costs, he is neither exempted from paying costs, if 
judgment be rendered against him, nor from recovering costs. 
Lambert v. Kinnery, 348. 

See Appeal, 5; 
Witnesses, 2, 3. 


COUNTY COMMISSIONERS. 
See Appraisers, 1, 2. 


COUNTY COURTS. 

1. Acontract for the loan of money made by the late County 
Courts for the support of the paupers in their respective coun- 
ties, was ultra vires, and therefore void. Daniel v. Commis- 
sioners of Edgecombe, 494. 

2. The denial of the power of a municipal corporation to borrow 
money, is not inconsistent with an admission of its power to 
contract debts for legitimate purposes: 
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Therefore, where a County Court, in 1864, had purchased supplies 


for the support of the poor, and to pay therefor and purchase 
other necessary provisions, borrowed money of the plaintiff: 
It was held, that the plaintiff was entitled to be subrogated to 
the rights of the creditors whose debts he paid, and recover 
as their substitute the value of what he paid, as upon a quan- 
tum meruit, according to the legislative scale. Ibid. 


See Bills, Bonds, &c., 1. 


COURTS OF PROBATE. 


1. Any judgment rendered in a Court of Probate, is only binding 


on the parties to the action: Therefore, where the plaintiff, 
one of ten distributees, alone sued the defendants, Adm’rs, &c., 
it was irregular for that Court to do more than to adjudicate 
the rights of the parties before it, and give the plaintiff a several 
judgment for the amount of the estate due him. (See case, 70 
N. C. Rep. 565, and 71 N. C. Rep. 427.) Williams v. Wil- 
liams, 1. ; 


2. The Court of Probate has exclusive jurisdiction of proceedings 


for the recovery of legacies and distributive shares of estates. 
Hendrick v. Mayjield, 626. 


3. When, however, a specific pecuniary legacy has been given, and 


has been assented to by the executor, it becomes a debt, and 
must be recovered by action brought to a regular term of the 
Superior Court. bid. 

4. No assent, however, of an executor to a residuary legacy, 
uncertain in amount, which is to be ascertained by an account 
to be taken, will deprive the Probate Court of its appropriate 
jurisdiction. Nor will the payment of a part of a legacy, leav- 
ing a balance unpaid, have that effect. Ibid. 


See Orphans, 1, 2, 3, 4. 


COVENANT. 


See Surety, 3. 


DAMAGES. 





1. The rule for the assessment of damages to lands taken for rail- 


road purposes, with regard to the benefit to the land arising 
from the construction of the road, as settled in this State, is: 
The jury sball not deduct from, or set off against, the damages 
special to the land, a part of which is taken, any benefits aris- 
ing from the railroad under construction, which are common 
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to the owner and all other persons in the vicinity; but may 
deduct or set off any benefit peculiar tothe land. Ral. & Aug. 
Air Line R. R. v. Wicker, 220. 


2. The owner is entitled to recover, for the expense of any addi- 
tional fencing of cultivated lands, made necessary by reason of 
the construction of the road; but as he is not required by law 
to fence uncleared or uncultivated land, and the expense of 
fencing such, should it at any future time be eleared or culti- 
vated, is too remote and uncertain to be estimated, the 
same should not be taken into consideration. bid. 


3. If, by the construction of the road, water be ponded upon the 
land, the owner may recover damages if the ponding be the 
result of the obstruction of a natural or artificial drain way : 
otherwise, if the ponding be the result of an alteration of the 
previous grade of the land, caused by the construction of the 
road bed. Ibid. 


4. The danger that the cars of the railroad company may injure the 
cattle of the land owner without negligence, is not peculiar to 
the land owner, a part of whose land is taken, but common to 
all who own cattle near the line of the road; and as the owner 
is not required to abate the damages to his land, on account of 
any benefit he may derive from the road in common with adja- 
cent land owners, he is not entitled to be compensated for any 
damages which are in like manner common. Jbid. 


5. A purchased from B in New York, goods to be shipped at a 
specified time; the goods were not shipped until a month after- 
wards, during which time they had depreciated in value twenty 
per cent.: Held, 


(1.) That the goods having been paid for, and A’s receiving 
and selling the same after they did arrive, constituted no 
waiver of his right to 1ecover damages: and 

(2.) That the measure of damage in such case, is the difference 
in the market value of the goods, at the place of delivery, at 
the time they were to have been delivered, and that value 
upon their arrival. Spiers v. Halstead, Haines & Oo , 620. 


6. The damage to the plaintiffs’ land, caused by the flooding of 
water upon it and sobbing it, from the dilapidated condition of 
defendants’ canal, may be estimated by comparing the produc- 
tiveness of the land when flooded, with its productiveness 
when not so flooded. Spilman v. Roanoke Nav. Co., 675. 


7. An action to recover such damages is not barred by the Statute 
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of Limitations, although the first fiooding occurred more than 
three years before the suit is brought. did. 

See, Amendment, 2. 

Appraisers, 1. 

Contract, 1. 

Insurance, (Fire.) 

Nuisance. 


DEADLY WEAPONS. 
See Assault and Battery, 1, 2, 3. 


DECLARATIONS. 
Upon the trial of an indictment for robbery, declarations made in 


the absence of the prisoner, charging him with the offence, 
were given in evidence by the prosecuting witness without ob- 
jection. The State also offered to prove the declarations by the 
person to whom they were made, and, upon objection, the evi- 
dence was ruled out. It was in evidence that the prosecutor 
was under the influence of liquor at the time of the alleged 
robbery: Held, That it was not error in the court below to 
charge the jury that although the declarations of the prosecu- 
tor, that the prisoner had taken his watch, being made in his 
absence was no evidence that the prisoner had taken the watch, 
yet they might consider it a circumstance to show, that the 
witness was not so much under the influence of liquor as not to 
be conscious of all that took place. State v. J. Q. Bryant, 351. 


See Admissions, &c., 1, 2. 


1. A deed from A to B conveying atract of land, ‘‘the waters of a 


dam giving twelve feet over the wheel to establish the line,” 
does not convey a right to pond the water upon another and 
different tract of A., distant three-quarters of a mile from the 
land conveyed, and separated therefrom by the lands of another 
person. Especially is this so where the parties to the deed had 
no idea, and were, in fact, surprised that the dam would pond 
the water upon the second tract. Foster v. Parham and Boyd, 
92. 


2. Such deed works no estoppel as to A, to prevent him from re- 


covering damages for the injury arising therefrom. J did. 


3. A limitation by deed of ‘‘a tract or parcel of land lying and 





being in the upper part of the C. L. tract, which we have 
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drawn agreeable to the division that has been made, and if said 
division shall not stand, the understanding is that we sell all 
the right, title and claim that we have in the lands of L. R.., 
deceased, unto the said W. B. of the second part, and by these 
presents hath bargained and sold and conveyed our land or 
right aforesaid, which we do warrant and forever defend. And 
we, T. P. and E. P., his wife, doth for themselves, their heirs 
and assigns forever, clear of all encumbrances whatsoever,” &c., 
is clearly intended to convey, and does convey, an estate in fee 
simple to the bargainee. Allen v. Bowen, 155. 


4. In an action by a distributee against an administrator, seeking 


to cancel a deed releasing the pfaintiff’s interest in the estate of 
the intestate to said administrator, on the ground that the deed 
was obtained under false and fraudulent misrepresentation, &c., 
evidence is admissible, to show that the administrator (the de- 
fendant) on the day preceding the execution of said deed by 
the plaintiff, obtained a similar deed from another distributee 
of the intestate by like false and fraudulent misrepresentations 
and concealment. Chappell v. Butler, 459. 


5. Where the jury, in response to issues submitted to them, found: 


That the defendant did make false and fraudulent misrepre- 
sentations, and did fraudulently conceal facts and circum- 
stances from the plaintiffs, and did exercise undue influence to 
secure the execution of such deed; and that the plaintiffs exe- 
cuted the same by reason thereof: Held, that there was no error 
in the judgment of the court below, directing said deed to be 
delivered up to be cancelled, and declaring the defendant to be 
a trustee of the plaintiffs, as to their interest in the estate of 
the intestate; and that the judgment must be affirmed. Ibid. 


6. A deed cannot be used to support a title until the same is proved 


and registered; and if a deed be lost, which has never been 
proved and registered, no legal title vests in the grantee. 
Triplett v. Witherspoon, 475. 


7. Twenty-five acresof the northside of atract of land, containing 


one hundred and twenty-nine acres, of an irregular figure, and 
bounded by eight lines, all straight, and with definite courses 
and distances, can be ascertained and cut off with mathematical 
precision. Stewart v. Salmonds, 518. 


8. A deed as follows: ‘*This deed witnesseth that I, J. H., have 


this day sold, and by these presents do convey, unto G. R. one- 
sixteenth part of my half of all the mineral contained in a 
certain tract of land, &c. This deed, therefore, is, that I con- 
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vey unto the said G. R. and his heirs and assigns forever, one 
sixteenth part, &c,” shows upon its face that the grantor in- 
tended to convey the mines and minerals in and upon said land, 
and the word “‘sold,” in the connection in which it is used, ez 
vi termini, imports a valuable consideration, and rebuts the 
presumption of a resulting use to the grantor, which would de- 
feat the operation of the deed. Reaves v. Ore Knob Copper Oo., 
593. 


See Agricultural Lien, 1. 
Contract for Sale of Land. 


DEED OF TRUST. 7 
The creditor who takes a deed of trust, stands in the shoes of the ° 
debtor, and takes subject to any equity binding the lands in 
the hands of the debtcr. Smallv. Small, 16. 


DEVISES. 


1. Where a testator devised the one-half of a house and lot to A, 
and the other half to B, to be held to her separate use for life, 
and at her death to go to her children, ‘‘or the proceeds of 
said lot, if the same should ever be sold, to be held for the 
benefit of her children, the said B receiving the annual interest 
of said proceeds.”. The land having been sold: Jt was held, 
That B was not entitled to have the value of her life interest in 
the fund assessed according to the annuity tables, and paid 
over to her at once, as that would defeat the trust and the ex- 
press provisions of the will. Williams and wife, ex parte. 68. 


2. It was further held, That the fact that the money was only bear- 
ing six per cent. interest, and that B desired to use it in the 
improvement of a farm, was not a sufficient ground to warrant 
the interference of the court. bid. 


See Partition. 


DISCRETION. 


See Executors and Administrators, 2; 
Guardian and Ward, 5, 7; 
Judge, Superior Court, 1. 


DISTRIBUTEE. 
See Deed, 4. 
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DRAINING LANDS. 


1. An owner may not use his property alsolutely as he pleases; his 
dominion is limited by the maxim, * Be... utere tuo ut cpr ean non 


ledas.” be eee 
a ed, of 


Therefore, in the aboenes of a ‘Tosa or grant, the 

land has no right to diverta stream of water flowing through 
his land from its natural course, so as to discharge it upon the 
land or into the ditches of a lower land owner, to his damage; 
and where it appears with reasonable probability that a de- 
fendant is about so to do, it is error in the court below to va- 
cate an injunction restraining him therefrom until the hearing 
of thecause. Porter v. Durham and Brown, 767. 


2. An ownerof land is obliged to receive upon the same the sur 
face water which falls on adjoining higher lands, and which 
naturally flows thereupon. When the water reaches his land 
he may collect it ina ditch and carry it to a proper outlet, but 
he cannot raise any dyke or barrier whereby it will be inter- 
cepted and thrown back on the lands of the higher owner; 
neither can the higher owner artificially increase the natural 
quantity or course of the surface water, by collecting it in a 
ditch and discharging it upon the servient land, in a different 
manner from its natural discharge. Ibid. 

8. Where the right to an easement is claimed by long enjoyment 
from which a grant is presumed, the grant presumed is for the 
precise right which has been enjoyed. | 
Therefore, long enjoyment of one ditch raises no presumption 
of a grant of the right to use another ditch, differing there- 
from in any appreciable degree, either in locality or dimen- 
sion. Ibid. 


EASEMENT. 


See Draining Lands, 3. 


ENDORSER. 
See Action, 4. 


EQUITY. 
1. Equity will not interfere to enforce a contract founded in frand ; 
certainly not against a purchaser for value, but will leave the 
parties to their legal rights. Triplett v. Witherspoon, 475. 


2. As the jury is the tribunal, whose peculiar province it is to try 
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issues of fact, their finding, though not conclusive in a Court 
of Equity, will, as a general rule, be adopted as the finding of 
the court, when issues have been submitted to a jury under the 
direction of the court. Humphreys v. Ward, 784. 


ERROR. 
See Appeal, 4, 9, 11; 
Evidence, 1, 2; 
In forma pauperis, 3; 
Injunction, | ; 
jJudge’s Charge, 3. 


ESTOPPEL. 


See Deeds, 2; 
Title to land. 


EVIDENCE, (CIVIL CASES.) 

1. The exclusion of evidence of parol promises to pay a debt, oth- 
erwise barred by the Statute of Limitations, when a right of 
action had accrued to the plaintiff, before the adoption of the 
Code of Civil Procedure, is error in the court below, and en- 
titles the party offering the same to a venire de novo. Faison v. 
Bowden, 43. 

2. Upona motion by the defendant for a new trial in an action for 
damages, it is not error for the court to refuse to hear the evi- 
dence of a juror, for the purpose of showing that in ascertain- 
ing the amount of damages, the jury did not consider that some 
of the property was probably damaged before the cause of ac- 
tion arose, there being no evidence to that effect. Bellamy v. 
Pippen, 46. 

3. In an action brought by the keepers of a public school to recover 
the amount due for the board and tuition of a student: Jt was 
held, that the fact that the plaintiffs were conductors of a pub- 
lic school, and had advertised extensively the terms and regu- 
lations thereof, taken in connection with the fact that the de- 
fendant had sent his son to this school for one seggion, and also 
sent him a second session, was competent evidence for the con- 
sideration of the jury, as tending to shew that the defendant 
had notice of the terms and regulations, and had assented 
thereto. Horner & Graves v. Baker, 65. 


4. Since the adoption of the C. C. P., evidence is admissable in an 
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purt action on a bond, to prove mistake or fraud in the considera- 
. of tion thereof, for the purpose of reforming the bond in order to 
the show the amount justly due. 


Therefore, where a settlement was made between a creditor and 
debtor, the debtor giving several bonds for the balance due, 
some at one time and some at another, in an action on the bonds, 
mistake in the consideration having been alleged ly the ecfa 
dant: It «was held, that the court below erred in ruling that un- 
less the defendant could show, not only the mistake, but in 
which particular bond the mistake was embraced, the mistake 
would not be allowed: Jt was further held, that fraud in the 
bonds would not render them altogether void. Hall v. Com- 
missioners of Guilford, 130. 


5. In an action to recover damages to land, caused by the defend- 
ants’ ponding water thereon in the Fall of 18738, it is compe- 
tent for the plaintiff, for the purpose of fixing the amount of 
damages, to show the diminished products of the lind in the 

h- Spring of 1874, as compared with the products of previous 
years from the same land. Garrett v. Commissioners of Hden- 
ton, 388. 

6. A shipped from Boston, Mass., in good order and condition a 
piano, to be delivered at Greensboro’, N. C. The piano was in 
good order when it reached New York; and, nothing appearing 
to the contrary, it was also in like good condition when re- 
ceived by defendant’s agent, but was delivered at Greensboro’ 
to A, greatly damaged: Held, that the burden of proving that 
the piano was damaged on some other of the connecting lines 
of road, and not their own, rested with the defendants, who, 
failing so to prove, are responsible to the plaintiff for the in- 
jury done to his pinno. Dizon v. Rich. & Dan. R. R. Vo., 558. 


7. In an action for the recovery of land, evidence of long con- 
tinued possession and claim of a part of the locus in quo, con- 
sisting of dry land, is no evidence of the possession of another 
part of the locus in guo covered with water adjoining the same ; 
and in the absence of such evidenca, the court below e.red in 
allowing the jury to find a verdict in favor of the defendant 

| as to the locus in quo covered with water. Clarke v. Wag- 

ner, 791. 


See Agreement, |, 2; 
Appeal, 3, 6; 
Contract, 2; 
Deed ; 
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EVIDENCE (CIVIL CASES.) 


Damages ; 

Lost Deed; 

Religious Associations ; 
Wills, 1, 2; 

Witnesses, 4, 5, 6. 


EVIDENCE, (CRIMINAL CASES.) 


1. A prisoner under arrest, on his prelimimary examination, was 


told by the committing magistrate that “‘he was charged with 
selling stolen corn, and that if he wanted to tell anything, he 
could do so, but it was just as he chose: Held, that the 
statement then made by the prisoner, and reduced to writing 
by the magistrate, was not admissible in evidence on the trial 
in the Superior Court, for the reason that the prisoner had not 
been cautioned as provided for in sec. 28, chap 33, Bat. Rev., 
and had not been sufficiently put on his guard. State v. Rorie, 
148. 


2. That the statement of the prisoner was in the nature of a denial, 


and not a confession, made no difference, and it was not for 
the State to say, that such declaration did not prejudice the 
prisoner’s case. Ibid. 


8. Where, upon the trial of an indictment for larceny, the only 


evidence against the defendant was: That when the witnesses 
for the State entered a still house where the stolen property 
(a hog) was found between eleven and twelve o’clock at night, 
‘*the defendant was lying on a pallet, apparently asleep, and 
it was not shown that he awoke during the time the witness 
engaged in a conversation with his co-defendants, each of 
whom charged the other with the larceny ;’’ and there was no 
evidence aliunde connecting the defendant with the larceny: . 
It was held, That the court below erred in refusing to charge 
the jury that the evidence was not sufficient to warrant the 
conviction of the defendant. State v. Dishman, 217. 


4. Upon the trial of an indictment charging the defendant with 


the larceny of goods, the property of A, proof that the de- 
fendant was guilty of the larceny of goods, the joint property 
of A and B, isa fatal variance between the allegata and the 


probata. State v. Burgess, 272. 


5. It is not strictly regular to take the objection to such evidence, 





after the verdict, upon a motion in arrest of judgment; but 
where this court can see from the record that there was a fatal 
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variance hetween the charge and the proof, a venire de novo will 
be awarded. 


6. In an indictment for ‘* Assault und Battery with intent to com- 
mit a Rape,’’ the evidence of such intent being substantially 
the following: That very soon after the prosecutrix left the 
railroad, (and her companion, ) she heard the prisoner, a colored 
man, “holler” to her ‘‘to stop,” and saw him running after her, 
distant about seventy yards. The prosecutrix then began to 
ron ‘as hard as she could,’ and was pursued rapidly by the 
prisoner, who ‘‘hollered” three times to her ‘to stop.” The 
prisoner was approaching her, until the road emerged from the 
woods into a lane; when he reached the mouth of the lane, and 
saw the dwelling-house of her brother in-law, he fled in the 
direction of the road and into the woods, &c.: Held, (by a ma- 
jority of the court,) that this was evidence of the intent 
charged, pruper to be left to the jury, and that the prisoner was 
not entitled to a new trial, because the same had been submit- 
ted to the jury under the charge of the court. State v. Neely, 
425. 


7. Upon the trial of an indictment for larceny, it appeared that the 
officer who arrested the prisoner, in order to restrain him from 
violence, tied him; that shortly thereafter, the prisoner said 
to the officer, ‘‘If you will untie me, I will tell you all about 
it; and upon being untied, made certain confessions: Held, 
that in the absence of evidence tending to show that the tying 
was painful, and to be relieved of the pain, formed an induce- 
ment to his subsequent confession, the admissions made were 
competent evidence against the prisoner. State v. Cruse, 491. 


8. Upon the trial of an indictment for an assault by poisoning: 
Held, that the court below erred in admitting evidence tending 
to show that ‘‘the defendant’s house was a general resort for 
thieves.’ The State cannot put the defendant’s character in 
issue. State v. Hare, 591. 


9. Where upon the trial of such indictment, the witnesses for the 
defendant were swornand sent out of the court room: Held, 
‘that it was error to refuse to allow the defendant to examine 
a witness who was not present when the other witnesses were 
sworn and sent out, and came in during the trial, but did not 
hear the examination of the other witnesses. Ibid. 

10. A prisoner under arrest for stealing growing corn from a certain 
tield, may be compelled by the officer having him in charge to 
put his boot or shoe in a track found inthe field, for the pur- 
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pose of comparison; and the result of that comparison is ad- 
missible evidence on the trial of the prisoner for the offence. 
State v. Graham, 646. 


See Admissions, 1, 2; 
Affray ; 
Declarations ; 
judge’s Charge. 


EXECUTION. 


1. The Clerk of the Superior Court is the proper person, and not 
the Judge in term time, before whom application is made upon 
proof, for an execution upon a judgment of over three years 
standing. The execution is returnable to the next term. Mc- 
Reithan v. McNeill, 663. 


2. A sheriff may return an execution before the return term thereof, 
if it be satisfied, or if there can be no property found, out of 
which to satisfy the same. Whitehead v. Hellen, 679. 

See Homestead, &c., 2. 3; 
Sheriff’s Sale, 1, 2; 
Title. 


EXECUTORS AND ADMINISTRATORS. 


1. When an executor converts his real and personal estate into notes 
and money, so asto lead to a reasonabie apprehension that the 
assets are not sufficiently secure in his hands, it becomes the 
duty of the court, pending an action for an account and pay- 
ment of the assets, to provide by an order in the cause, that 
the executor give bond for the protection of the assets, and 
for the performance of the final decree, and upon his failure so 
to do, to appointa receiver. It is error to appoint a receiver 
in the first instance. Grayv. Gaither, 237. 


2. A bequest to the following effect, ‘‘I leave in the hands of my 
executor tu be hereinafter named, eight hundred dollars, to be 
by him applied, according to his discretion and as necessity 
may require, to the use and benefit of my daughter (the plain- 
tiff); and should he, my exccutor, deem it advisable to do so, 
he may invest the whole or any part of this amount in the pur- 
chase of land for the use of my said daughter, which land, if 
thus purchased, shall vest at her death in the heirs of her 
body, if any then living; but if not, in the next of kin, share 
and sharealike’’ &c., vests no discretion in the executor, ex- 
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cept to pay over the money as the legatee might need it, or to 

invest it in land for her benefit. McFarland v. McKay, 258. 

3. In an action against an administrator of an executor to have 
him declared a trustee of the plaintiff as to certain funds held 
by his intestate asalegacy to the plaintiff, the faet that he is 
only an administrator of the executor, and not the executor of 
the will, cannot avail the defendant as a defence against an ac- 
count of the fund, where it is admitted that the same is in his 
hands. Ibid. 

See Agreement, 4; 

Contract, 3; 

Courts of Probate, 1, 4; 

Deed. 


EXECUTION SALE. 


A purchaser at execution sale is affected with notice of all defects 
of title. If one purchase land at such sale as the agent of an-~ 
other, and the land be subsequently sold under execution for 
his individual debt, the purchaser having no actual notice of 
the agency, he acquires only the interest of the agent, and is to 
be deemed to have had notice: 


Therefore, where A purchased a tract of land at execution sale, as 
the agent of B, and subsequently the land was sold under exe- 
cution against A: Jt was held, in an action brought against A 
to recover the land, that the court below did not err in refusing 
to charge the jury, that although they should find that A pur- 
chased as agent of B, yet if the plaintiffs bought without no- 
tice, and for value, they were entitled to recover. Richardson 
v. Wicker, 278. 


FALSE RETURN. 
See Sheriff, 1. 


FEES. 
Fees due officers of the court are vemed rights by law; and are not 
discharged when a defendant receives an unconditional pardon, 


after conviction and sentence, from the Governor of the State. 
State v. Mooney, 98. 


FORCIBLE TRESPASS. 


1. In order to constitute a Forcible Trespass there must be some 
demonstration of force as distinguished from mere words: as 


52 













834 INDEX. 








by a display of weapons, or other outward signs of violence, 
or by numbers, which supply the place of violence, and are 
equally calculated to put in fear. State v. King, 177. 


‘2. Rails, when made up into a fence upon the land, become a part 
of the realty; and an indictment for Forcible Trespass to per- 
sonal property, in carrying them away, cannot be supported. 
State v. Graves, 396. 


See Landlord and Tenant, 2, 8. 


FORNICATION AND ADULTERY. 


See Indictment, 5. 


FRANCHISE. 
See Taxes, &c., 10. 


FRAUD. 
See Equity ; 
Evidence, 4; 
Guardian and Ward, 2. 


FRAUDULENT REPRESENTATIONS. 
‘Bee Deed, 5. 


FRAUDS, STAT. OF 
See Contract for the sale of land, 1, 2. 


GRAND JURY. 
See Practice (Crim.), 2, 8. 4. 


‘GREENSBORO’, CITY OF 
See Banks, 1. 


GUARDIAN AND WARD. 

1. Wnerea guardian purchased his ward’s land at a sale by the 
Clerk and Master, in a petition fer partition filed by himself, 
and received a deed therefor, he holds the legal title to said 
land, subject to the equity of the wards of his paying the 
purchase money, as a condition précedent to his becoming the 
owner of it.. Small v. Small, 16. 


2. A judgment confessed (by the Guardian of one who is non 
compos mentis,) under the provisions of sections 325 and 326, 
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Cc. C. P., if the statement required be verified by the guardian, 
in the absence of fraud, is not irregular. McAden v. Hooker, 24. 


3. Whenever the relation of guardian and ward is proved or admit- 
ted, either party has a right to an account, unless the action 
can be barred by the plea of énsimul computassent, or a release, 
or the statute of limitations. Adams v. Quinn, 359. 


4. Where the guardian is charged with fraud by his wards, the 
plaintiffs, in that, he sold certain lands whilst acting as guar- 
dian and never accounted for the proceeds, the plaintiffs are 
entitled to an answer to their complaint, and to a reference for 
an account. Ibid. 


5. A guardian has power to exchange property of his wards, which 
he thinks hazardous, for other property; and if his discretion 
has been honestly exercised in the transaction, the courts will 
not hold him liable for the results. Freeman v. Wilson, 368. 


6. Where a guardian received from an administrator a note on a 
certain person without surety, it was his duty at once to collect 
the same, or require the maker of the note, although a wealthy 
man, to secure it. If, instead of this, he exchanges said note 
for one payable to himself as guardian, also unsecured, he be- 
comes liable for the amount thereof. Ibid. 


~ 


. In the exercise of a sound and honest discretion, a guardian 
was empowered, during the late war, to receive Confederate 
money for the rent of his wards’ land and the hires of their 
slaves, and disbursing the same for their support and eduea- 
tion. He might also receive payment of apparently solvent 
bonds and notes, in the same currency, if the amounts were 
similarly disbursed, or expended in the payment of taxes, and 
such like, without being liable to be charged therewith. Ibid. 


8. A guardian should be charged with what he receives, and credi- 
ted with what he paid out, it not appearing that he collected 
anything prematurely, or kept on hand any unreasonable 
sum. Ibid. 


HABEAS CORPUS. 


The power to issue the writ of habeas corpus is denied to the Su- 
preme Court and any Judge thereof, or to the Superior Courts, 
by the express provision ef Bat. Rev., chap. 54, where the ap- 
plicant is detained by virtue of a final judgment of a court of 
competent jurisdiction. The application must be refused, 
even where it appears that the applicant is imprisoned in the 
State’s prison, and the sentence of the court is erroneous; and 
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the applicant, in default of appeal, must be left to his remedy by 
writ of certiorari. In re Schenck, 607. 


HEIRS AT LAW. 






See Lease. 


HOMESTEAD AND PERSONAL PROPERTY EXEMPTION. 


1. A recovers a judgment against B for $193, who subsequently 









2 


obtains judgment against A for $60, upon a cause of action 
existing at the time of A’s judgment, but which was not 
pleaded as a counter claim. On a motion in the Superior 
Court, in which both judgments were docketed, to allow the 
judgment of B to be credited on that against him: Held, that 
A’s personal property exemption protected his judgment against 
B, from:any such proceeding; as it is, in the sense of Art. X, 
sec. 1, of the Constitution, final process. Curlee v. Thomaa, 51. 


No levy of execution upon property or sale under the same, 
made subsequent to the ratification of the present Constitution 
of this State, and the Act of 1868, Battle’s Revisal, chap. 55, 

(known as the ‘‘ Homestead Law,”) will divest the right of the 
defendant in execution to a homestead; and it is immateria! 
whether the debt upon which judgment has been recovered 
was contracted prior or subsequent to the adoption of the Con- 
stitution and said Act. Edwards v. Kearsey, 241. 


. A defendant in execution, whose homestead has been allotted to 
him by appraisers appointed by the sheriff, and who had ap- 
pealed to the township trustees from such allotment, and after- 
wards withdrew his appeal, expressing himself satisfied, will not 
be permitted, after the sheriff's levy on the excess has been re- 
turned to court, by a motion in the cause, to set aside the levy 
and call in the execution, because one of the sheriff’s apprais- 
ers married a cousin of the plaintiff’s wife. Chambers v. Pen- 
land, 340. 


4. Such objection, to avail the defendant, must be made in apt 


time to the sheriff; and if not allowed by the sheriff, it ought 
to have been taken advantage of in an application to the town- 
ship trustees; and if not allowed by them, it ought to have 
been taken advanatge of by a petition, as in other special pro- 
ceedings. Ibid. 


5. The title to the homestead is vested in the owner by the Consti- 





tution of this State, and no allotment by the sheriff is neces- 
sary to vest the title thereto. The allotment by the sheriff is 
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only fer the purpose of ascertaining whether there be an excess 
of property over the hemestead which is subject to execution. 
Lambert v. Kinnery, 348. 


6. The title to a homestead can be divested from the owner only in 
the mode prescribed by law, to-wit, by deed, with the consent 
of the wife evidenced by her privy examination. Jbid. 


7. The owner of a homestead can part with it only by the formali- 
ties prescribed by law. Such owner is not the only object of 
solicitude and care in our fundamental law; but the wife, if 
there be one, and children, if there be any, have rights in the 
homestead fixed by the Constitution, which cannot be divested, 
save in the manner prescribed by that instrument. 

Therefore, where a judgment was obtained on a promisory note, 
in which it was stipulated that ‘‘ the maker and endorser each 
hereby waive the benefit of the homestead exemption as to the 
debt evidenced by this note,” the maker of the note having at 
the time a wife and children: Jt was held, that no release of the 
right to the homestead was thereby effected, and that the same 
could not be sold under an execution issuing on said judgment. 
Beavan & Co. v. Speed,, 544. 


ILLEGAL CONSIDERATION. 


One who sold a horse to another, taking his note therefor, knowing 
at the time of the sale that the purchaser intended to use the 
horse in the Confederate army, or to swap him for one to use in 
the army, is not entitled to recover in an action upon the note, 
because the illegal consideration vitiates the same. Levis v. 
Latham, 283. 


IMPROVEMENTS ON LAND. 
See Contract, 4. 


INDICTMENT. 


1. The provisions of the act of 1837, Bat, Rev., chap. 104, sec. 36, 
do not apply to Railroads, &c., constructed before the time of 
its passage. State v. Wil. & Wel. R. R. Co., 148. 

2. The proviso to the 27th section of the chartcr of the Wilming- 
ton and Weldon Railroad Company does not require that 
company to make and repair bridges, made necessary by roads 
laid out subsequent to the construction of said railroad. Ibid. 


3. Upon the trial of an indictment under chap. 32, sec. 72, Bat- 
tle’s Revisal, (betting on a game of chance,) the jury returned 
















838 INDEX. 


in © 





a special verdict, finding: At the time specifie@ in the indict- 
ment, there was kept a place on Wilmington street, in Raleigh, 
where there were sold, small oval shaped cards, with certain 
numbers on them; that there were also in a box a certain @ 
number of envelopes, containing each one card with a number 
on it. The party bought one of the cards, and was permitted 
to draw from the box an envelope; if the number on the card 
corresponded with any one of the numbers on the oval card, 
the purchaser got ten times the amount invested. The envel- 
opes and the oval cards were kept on a table at which the pro- 
prietor stood. The defendant bought and drew a card at the 
time specified in the bill of indictment. It was called a gift 
enterprise, and so licensed. Held: That the enterprise was a 
lottery, and the parties who sold the tickets were not indicta- 
ble under said section, and the purchaser thereof was not in- 
dictable at all, for the reason that the statute did not make it 
an indictable offence to purchase lottery tickets, State v. J. 
B. Bryant, 207. 


4. When an indictment is quashed, it is competent and proper for 
the court to require the defendant te give bail to answer the 
charge. Those against whom there is a well grounded sus- 
picioz of crime, should not be allowed to escape without an 
investigation. State v. Griffice, 316. 

5. An indictment for Fornication and adultery, charging that the 
defendants ‘‘did unlawfully and adulterously bed and co- 
habit together, and then and there did unlawfully commit for- 
nication and adultery, is amply sufficient, and ought not to be 
quashed. State v. Tally, 322. 

See Appeal, 4; 
Assault and Battery 2, 3. 


IN FORMA PAUPERIS. 


1. In granting an order for a person to sue in forma pauperis, it is 
sufficient compliance with the statute, Bat. Rev-, chap. 17, sec. 
72, for the presiding Judge to be satisfied by a certificate of 
counsel or otherwise, that the plaintiff has an honest cause of 
action on which he may reasonably expect to recover. Miazze 
v. Callowny, 31. 


2. Either a Clerk or Judge of the Superior Court may, in proper 
- cases, within the jurisdiction of said court, authorize a person 
to sue in forma pauperis. Sumner v. Candler, 265. 


8. A party to an action or special proceeding in any and all courts, 
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and before any and all persons acting judicially may be exam- 
ined as a witness on his own behalf, or in behalf of any other 
party thereto: 


Therefore, where a party is authorized by a competent tribunal, to 
sue in forma pauperis: it is error, to dismiss the action upon the 
ground that the application so to sue, is based upon the evidence 
of the plaintiff himself. bid. 


INJUNCTION. 


1. The Judge below erred in granting an injunction, by which the 
persons in possession of the offices of Mayor and Aldermen of 
a city, and actually performing the duties of those offices, are 
restrained from all official acts. Campbell v. Wolfenden, 103. 


2. It is not sufficient to allege that the persons filling the offices 
were not regularly or rightfully elected; but it must also ap- 
pear that they are abusing or about to abuse their possession of 
official power to the public injury; and that the public will 
sustain no damage by the suspension for an indefinite time of 
all city government. J did. 


See Taxes, 3. 


INSURANCE, (FIRE) 


1. In case of the destruction by fire of a stock of goods which the 
defendant had insured for and on account of the plaintiff, the 


proper measure of damages against the defendant is the market 
value of the goods, (within the amount insured,) at the time 
and place of the fire. Fowler v. Old North State Ins. Co., 89. 

2. The failure of the plaintiff to call as a witness one who was 
his clerk at the time of such fire to prove the value of the 
goods, was a proper subject of remark by the counsel of the 
defendant, before the jury. The reasons of the plaintiff for 
not introducing the clerk, were also properly called to the at- 
tention of the jury, by his Honor, presiding. Ibid. 


INSURANCE, (LIFE) 
See Contract, 3. 


JUDGE OF THE SUPERIOR COURT. 
1. Granting or refusing a continuance in the court below, is in the 
discretion of the presiding Judge; and it would require cir- 
cumstances, proving beyond doubt, hardship and injustice to 
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induce this court to review the exercise of such discretion, if 
in any case it had the power to do so. 

Hence, where a case has been continued several] terms, and a 
motion is made to continue it again, in the absence of the 
affidavit showing merits, this court will not review the de- 
cision of the court below, refusing a continuance. Moore v. 


Dickson, 423. 


2. It is competent for a Judge of the Superior Court to authorize 


the sheriff, or any other person, to take a recognizance from a 
defendant for his appearance at the next term, to answer, &c., 
his Houor having first fixed the amount of such recognizance. 
State v. Houston, 549. 


8. Although the recognizance authorized to be taken is put in the 


form of a bond, with conditions, signed and sealed by the de- 
fendants, yet it is valid as a recognizance. Ibid. 

See Appeal, 6. 7, 10; 

In Forma Pauperis, 2; 

Injunction, 1; 

Practice (Civil Cases,) 6. 


JUDGE’S CHARGE. 
1. Upon the trial of an indictment for larceny: J¢ was held, that it 


was not error in the court below to charge the jury, ‘‘That all 

the evidence introduced (the defendant having introduced no 
evidence) was intended by the State’s attorney to prove to them 
that the defendant feloniously stole, took and carried away, 
the money of A. R. & Son, charged in the bill of indictment, 
and that was the question for them to determine; that if the 
evidence satisfied them that he did, then their verdict should 
be ‘ guilty;’ but if the evidence did not so satisfy them, then 
their verdict should be ‘not guilty.’” State v. Childers. 


2. Where, upon the trial of an indictment for larceny, the court 










charged the jury: ‘‘To decide the case by the evidence alone; 
that on account of the color of the defendant, (who was a 
white man,) they should require no other or stronger proof to 
convict him, than they wquld if the prosecutor (who was a 
colored man) were on trial and the defendant were his prose- 
cutor. Thatthe proposition, ‘‘that before the jury can convict 
on circumstantial evidence, they must be as well satisfied of the 
guilt of the accused, as if one credible eye witness had testi- 
fied to the fact,” was not a rule of law, but only an illustra- 
tion—all that was intended by the comparison, was to inform 
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3. An irregular judgment rendered at one term may be set asidé 





te jury that they must be fully satisfied, beyond a reasonable 
doubt, of the guilt of the accused. Whenasingle eye witness 
swears to the fact of guilt, if the jury believe him, there is an 
end of the matter; while in many cases of circumstantial evi- 
dence, the mental operations are much more complex, and then 
the comparison might mislead instead of assisting the jury. 
In either case the jury must be fully satisfied. The expression, 
‘testimony of an eye witness,’ is more a fixed phrase in the law, 
than ‘reasonable doubt.’” And after the case had been sub- 
mitted to the jury and they were about leaving the box, the 
court further charged: ‘‘Gentlemen, you will tind whether the 
defendant is guilty on the first or second connt—that is, whether 
he is guilty of larceny, or of receiving the stolen goods, know- 
ing them to be stolen, if you find him guilty at all.” Jt was 
held, that there was no error in the matter of the charge. nor 
in the matter of submitting it tothe jury. State v. Norwood, 
247, 


3. It isnot error for a Judge of the Superior Court to refuse to in- 


struct the jury as asked by one of the parties in the cause, 
when such instruction is based upon a hypothetical state of 
facts, not alleged in the pleadings, or even appearing in the 
evidence. Johnson v. Bell, 355. 


See Insurance (Fire), 2. 


JUDGMENT. 
1. Where « sheriff, who by negligent delay in collecting an execu- 


tion, had rendered himself liable to the plaintiff, paid off the 
debt in his own exoneration, and took an assignment from the 
plaintiff to a third person in trust for himself: Held, that the 
judgment was not thereby extinguished, and nothing else ap- 
pearing, the assignee was entitled to an «lias execution there- 
upon. Heilig v. Lemly, 250. 


2. Where A confessed judgment in a Court of Justice of the Peace, 


in favor of B, upon a note, upon its face bearing interest at 
the rate of eight per cent., and the Justice gave judgment for 
the pricipal of the note, ‘‘ with interest from date,” and the 
judgment being sent to the Superior Court to be docketed, 
execution was thereon issued for the principal sum, ‘‘ with in- 
terest at 8 per cent:’ Held, that there was no material vari- 
ance between the judgment as rendered and the transcript 
upon which the execution is based. Womble v. Little, 255. 
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at a subsequent term, independent of the provisions of the C. 
C. P.; but an erroneous judgment cannot be set aside at a sub- 
sequent term. Wolfe v. Davis, 597. 


An erroneous judgment is one rendered according to the course and 
practice of the court, but contrary to law. An irregular judg- 
ment is one rendered contrary to the course and practice of the 
court, asa judgment without scrvice of process. Ibid. 

See Appeal, 4, 11; 
Courts of Probate, 1; 
Deeds, 5; 
Guardian & Ward; 
Homesteads, &c., 1; 
Practice, (Civ. Cases) 5. 


JURISDICTION. 
See Appeal, 7; 
Courts of Probate, 2. 4; 
Taxes, &c., 2, 9; 


°. 


Sup’r Courts, 3. 


JURY. 
See Deed, 5; 
Equity, 2; 
Evidence, 2; 
Practice, (Crim.) 6; 


JUSTICES OF THE PEACE. 


See Appraisers, 3; 
Appeal, 8; 
Judgment, 2. 


LANDLORD AND TENANT. 


1. In a summary proceeding, under the provisions of the Landlord 
and Tenant Act, the tenant may set up in his answer any 
equitable defence which he may have to his land!ord’s claim; 
and if such defence involve the title to real estate, a Justice 
of the Peace has no jurisdiction thereof, and should dismiss 
the proceeding. 

Therefore, where A instituted summary proceedings under said 
Act against B, who offered to prove that the deed under which 
the plaintiff claimed title, although executed by himself, and 
absolute upon its face, was in fact intended as a mortgage, 
and delivered as such: Jt was held, that upon appeal from the 























INDEX. 





court of a Justice of the Peace, the court below erred in ex- 
cluding evidence tending to show that said deed was intended 
and delivered to operate as a mortgage, and that the proceed- 
ing should have been dismissed for want of jurisdiction in the 
Justice of the Peace. Forsythe v. Bullock, 135. 


2. Where one rented land for the year 1875, the landlord cannot 
avail himself of the Act, ratified the 19th day of March, 1875, 
as a defence against a charge of Forcible Trespass, in that he 
entered on said land before the prosecutor’s term bad expired, 
and with a strong hand caused to be removed certain fodder, 
before the same had been divided. State v. Surles, 330. 


3. The Act of the 19th March, 1875, provides in terms, how a 
landlord shall proceed to enforce his demands, and take the 
benefit of its provisions before the courts, which negatives the 
idea that he can take redress in his own hands. Ibid. 


LACHES. 
See Bankrupt, | 


LARCENY. 

1. If A borrow of Ba horse, with the felonious intent to deprive 
B of it, and to appropriate it to his own use, and does so, he 
is guilty of larceny. If A borrow of B twenty dollars with 
the same intent, it is not larceny, but fraud. But where, 
upon an indictment for the larceny of money, the defence re- 
lied upon was, that the prosecutor had voluntarily loaned the 
money to the defendant, and the transaction alleged to be a 
loan was left to the jury under the charge of the court: ‘‘that 
if the jury found that the borrowing was in good faith, and 
the money was voluntarily loaned, they should acquit the 
prisoner; but if the act of the defendant was but a trick or 
contrivance to get possession of the prosecutor’s money, and 
the defendant borrowed the same with the intent at the time 
to steal it, it would be larceny ,” and the jury returned a ver- 
dict of guilty: Held, that there was noerror. State v. Deca- 
tur Bryant, 124. 


2. It is not sufficient, to constitute the crime of larceny, that the 
defendant has the power to remove the property alleged to 
have been stolen, there must be some asportation thereof. State 
v. Alexander, 232. 

See Evidence, (Crim.)3, 4, 7; 

Judge’s Charge, 1. 3. 
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LEASE. 


Where, by the death of an intestate, lands descend to the heir at 
law, a collector has no power to enter upon and make leases of 
said land. Lee v. Lee, 70. 


LEGACIES AND DISTRIBUTIVE SHARES. 


See Courts of Probate, 2, 3, 4. 
Supetior Courts, 3. 


LIEN. 


See Appraisers, 2, 3. 
Mortgages, 4. 


LIFE ESTATE. 


See Devises, 1. 


LIMITATION. 
See Deed, 8. 


LOCUS IN QUO. 
See Contract for sale of land, 2: 
Evidence, 8. 


LOST DEED. 


Evidence, that the witness, from two notes he held in his hand, 
which were written and tested by himself, had an indistict re- 
collection that at the time the notes were given, he, the wit- 
ness, wrote a deed, alleged to be lost, from the defendant's in- 
tate to the plaintiff for a tract of land, and the notes were the 
consideration therefor; the deed contained the usual clause 
of warranty or covenant of quiet enjoyment, the witness being 
of opinion that if any special instructions had been given, or 
if the deed had varied from an ordinary deed, or had there 
arisen any questions as to title, he would have recollected it; 
that said intestate was a prudent man in his business transac- 
tions, »nd would not have executed a paper that he did not un- 
derstand ; that from a conversation with the plaintiff, he saw 
said intestate several years after the execution of the deed, and 
asked him if he had any idea what had become of the same, 
and the witness thinks the intestate said he knew nothing 
about it after the execution and delivery, is competent to he 
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considered by a referee, as tending to prove the existence of , , 
deed from the defendant’s intestate to the plaintiff, and also its 
covenantsand loss Mercer v. Wiggins, 48. 


LOTTERY. 


See Indictment, 3. 


MARRIED WOMEN. 


1. One who contracts by virtue of a power, statutory or otherwise, 
and who, except by such power, is incapable of contracting. 
must pursue the power, or such contract will be void; and it 
must appear in some lawful way, that such one meant to act 
under the power. Pippen v. Wesson, 437. 

2. A married woman has no power to contract a personal debt, or 
to enter into any executory contract, even with the written 
consent of her husband, unless her separate estate is charged 
with it, either expressly or by necessary implication arising out 
of the nature or consideration of the contract, showing that it 
was for her benefit. Jdid. 


3. A seme covert, whose estate was created by deed in 1835, signs a 
bond for the payment of money, as surety, in 1872, which 
bond, or contract, does not inany manner refer to her separate 
estate, as to be charged therewith, nor was it made either with 
the consent of her hushand or of the trustees in the deed: Held, 
that the bond is invalid as to her. Webb & Roundtree v. Gay, 
447. 

4. In August, 1868, A sold to B, a feme covert, having a large sepa- 
rate estate, atract of land, taking for the purchase money two 
notes with her husband as surety. Subsequently A surrenders 
these two notes to B, who executes instead thereof three notes, 
two of which are made to A, and the third one to C, upon 
which latter B’s husband and A are sureties. After this, the 
land sale itself was cancelled, and A gave up the two notes he 
held, and agreed to pay $1,000 on that held by C, B agreeing 
to pay the balance. C sued on the note he held, and recovered 
the amount thereof from A. In this action by A against B to 
recover the amount he had to pay to C overand above what he 
had promised: Jt was held, that the separate estate of B, the 
Jeme sole, other than that which was the consicerotion of the 
note, (now given back to A,) is not chargeable with its pay- 
ment, and that therefore A cannot recover. Atkinson v. Richard- 

gon, 454. 
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Ria \R AND ALDERMEN. 





See Injunction, 1, 2; 


MONEY BORROWED. 







See Bills, Bonds, &c., 1; 
County Courts, |. 2; 
Wardens of the Poor. 


MOTION TO DISMISS. 






See Appeal, 10. 12. 


MORTGAGES, &c. 
If a mortgagor and mortgagee join in conveying the mortgaged 









estate to a third person, the mortgagee is only entitled to re- 
ceive out of the price the amount of the mortgage debt; and 
the fact that the parties separately or jointly agreed to seli to 
the third party. and took separate notes, does not alter the re- 
lation between them. iliott v. Wyatt, 55. 


Whether, if the notes had been paid in full, would change the re- 





lation, Quere? Ibid. 


The Act of the General Assembly, ratified the 11th day of May, 







1861, (the first Stay law,) making void all mortgages and dees 
of trust, for the benefit of creditors thereafter executed, 
whether registered or not, does not apply to a mortgage execu- 
ted prior to the passage of that act, but registered after its 
passage. Harrison v. Styers, 290. 


A debtor may lawfully mortgage his property to secure future and 







contingent debts, and that he does so, is not of itself proof of 
a fraudulent intent. The mortgagee in such case, is deemed 
a purchaser for value, and his rights are not affected by a prior 
unreyistered mortgage. Moore v. Ragland, 343. 


That a man owes debts, does not disable him from making a mort- 










gage to secure 2 present loan, or to secure some of his debts to 
the exclusion of others. The mortgage is not void as to the 
creditors excluded. A creditor can only assert his rights as 
such, by obtaining a judgment, which will be a lien on the 
property which the debtor then has, and also on all which he 
has, before that time, fraudulently conveyed. bid. 


A executed and delivered to B a mortgage upon a sorrel horse, de- 








scribed in the mortgage as ‘one horse,” &c. A, with the 
consent of B, exchanged the sorrel horse for a bay horse, with 
the understanding that the bay horse should stand in the place 
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the bay horse for another horse. In an action brought to re- 
cover the bay horse: Held, that the mortgage was a lien upon 
the bay horse as between the mortgagor and mortgagee, but 
did not embrace the bay horse as against a third party without 
notice, and the plaintiff had no title against the defendant. 
Sharpe v. Pearce, 600 

3. Where a mortgagor has an equity of redemption, subject to « 
power of sale, and the land mortgaged is actually sold after 
forfeiture, the right >f the mortgagor is entirely extinguished. 
Paschal v. Harris, 335. 


Hence, where A executed and delivered a mortgage to B to secure 
the repayment of a sum of money borrowed by him of B, the 
mortgage containing a power of sale upon forfeiture, and the 
and the land was sold upon the failure of A to repay the money 
at the time specified: Jt was held, that the administrator of A 
could not sustain a petition to sell the interest of A in the 
mortgaged premises, to create assets for the payment of debts 
due by his intestate upon judgments docketed prior to the ex- 
ecution of the mortgage, because the sale divested the intestate 
of allinterest. Ibid. 

4. Held further, That the liens of the judgment creditors, if en- 
forced at all, must be enforced by some direct proceeding on 
their part for that purpose. bid. 


MURDER. 
See Appeal, 4. 


NATIONAL BANKS. 


See Banks, 2. 


NEGLIGENCE. 

1. It is negligence in a Railroad Company to place near its track 
and suffer to remain there, a pile of old, dry, combustible sills, 
which, being set on fire by one of the company’s engines, 
communicated the fire to the fence of the plaintiff which was 
thus burned. Tvrozler v. Rich. & Dan. R. R. Co., 877. 

2. And although there was an intervening fence between the pile 
of sills and the plaintiffs fence, to which it was joined, which 
intervening fence caught and was burned; and from which the 
plaintiff's fence was directly fired, still, if the burning of the 
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_ J sills was the cause of the intervening fence catching fire and 


the same was directly set on fire by the engine itself, the plain- 
tiff is entitled to recover. Ibid. 





8. The general rule as to contributory negligence is, that when the 
injury.amses ncither from malice, design, nor wanton and gross 
neglect, but simply the neglect of ordinary care, and the par- 
ties are mutually in fault, the negligence ef both being the 
immediate and proximate cause of the injury, a recovery is de- 
nied, upon the ground that the injuréd party must be taken to 
have brought the injury upon himself. Monly v. Wil. & Wel. 
R. R. Co., 655. 

4. This general rule however, is subject to certain qualifications. 
For instance: 

(1.) The injured party, although in fault to some extent, at the 
same time may he entitled to damages for an injury which 
could not have been avoided by ordinary care on his part. 


(2.) When the negligence of the defendant is the proximate cause 
of the injury, but that of the plaintiff onty remote, consisting 
of some act or omission not occurring at the time of the 
injury; in such case an action for damages may be maintained. 
Ibid. 

5. To allow a break in the embankment of a railroad, caused by a 
storm and unprecedented freshet, to remain open for ten hours 
without some one stationed at or near the place to warn pass- 
ing trains of the danger, is negligence whieh nothing can ex- 
cuse. Hardy v. N. C. Central R. R. Co., 734. 


6. The track of arailroad, and-especially every exposed place, ought 
to be examined after every storm, before a train is allowed to 
pass; and if that is not done, and injury results, whether to 
passengers or servants on the train, the corporation is liable. 
Tid. 


NEW TRIAL. 







See Appeal, 2; 
Practice, (Crim.,) 1. 


NON-SUIT. 





NOTICE. 





See Action, 4. 


See Execution Sale, 
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NUISANCE 
A plaintiff has no right to recover damages from a party, commit- 
ting or suffering a public nuisance, unless he has in some way 


received extraordinary and particular damage, not common to 
the rest of the public. Gordon v. Buazter, 470. 


ORPHANS. 

1. Battle’s Revisal, chap. 5, sec. 3, provides: ‘‘ The Judges of Pro- 
bate in their respective counties shall bind out as apprentices’ 
all orphans whose estates are of so small value, that no person 
will educate and maintain them for the profits thereof. 


Therefore, where the uncle of an orphan was, upon petitioa, with- 
out notice to his mother, appointed guardian, and subsequently 
the mother, who had again married, filed a. petition praying 
that the order of appointment be revoked and that she be ap- 
pointed guardian; and upon the hearing it appeared that the 
orphan’s estate was very small, and neither of the parties 
offered to maintain and educate him for the profits thereof: J¢ 
was held, that the court below erred in revoking said order and 
appointing the petitioner guardian, upon her filing bond as re- 
quired by the court; and that the orphan should have been 
been bound out as an apprentice. Spears v. Snell, 210. 


2. The Probate Court of the county in which such orphan has ac- 
quired a settlement has jurisdiction of the proceeding, which 
should be entitled In re A B, &c. J bid. 


3. The Probate Judge had authority and ought, in the exercise ofa 
legal discretion, upon the application of the step-father, acting 
in the name of his wife, made within a reasonable time, to have 
revoked the order appointing the uncle guardian, without no- 
tice to the mother, and heard the same de novo. Ibid. 


4. The boy was a competent witness, and ought to have been ex- 
amined in that character, and his feelings and wishes ought to 
be allowed serious consideration by the court, in the exercise 
of its discretion, as to the person to whose control he was to be 
subjected. Ibid. 


PAROL CONTRACT. 
See Contract, 4. 


PARTIES. 
See Pleading, |. 
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ge OF LAND FOR). 


Under a devise of land to A, B and CU for life only, with remainder 
to such of their children as should be living at their death, the land 
cannot be sold for partition,—those taking in remainder not 
being ascertained. One of the life tenants dies, leaving two 
children: Held, that although they are known, yet their inter- 
est is so mixed up with the interests of others in remainder, 
who are not yet ascertained, and cannot be during the lives of 
the life tenants, that the same cannot be sould now in any way, 
or by any person. Williams v. Hassell, 434 


PAYMENT. 
A payment in Confederate money, tendered and accepted by the 
parties as a payment, amounts to a discharge of the debt, 
Mercer v. Wiggins, 48. 


See Action, 41. 


PERJURY. 

The rulé that a prisoner on trial for perjury can be convicted only 
upon the testimony of two witnesses, or of one witness sup- 
sported by corroborating circumstances, does not affect the 
competency of a witness to the alleged perjury. But if at the 
close of the case for the prosecution, there be no other wit- 
ness to the alleged perjury, and no corroborating circumstances, 
the court will direct a verdict of acquittal. State v. Rickets, 
187. 


PLEADING. 

1. Where, in an action against B, it appeared upon the face of the 
complaint that A had been formally joined as a party for the 
purpose of explaining a transaction between himself and the 
plaintiff, and no demand was made, and no decree asked 
against him: Jt was held, that this was not such a misjoinder of 
parties as to be a ground of demurrer; nor could a demurrer 
to the complaint be sustained on the ground uf a misjoinder of 
causes of action. Buie v. Mechanics’ Building & Loan Associa- 
tion, 117. 


2. The plea of ‘‘not guilty” by a defendant charged with an as- 
sault, makes it incumbent upon the State to prove everything 
necessary to establish his guilt; Hence, when en the trial be- 
low, the State failed to prove that the offence had been com- 
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mitted within two years before the finding of the ... 
ment, the defendant was entitled to a new trial. State v, Car- 
penter, 230. 


PONDING WATER ON ANOTHER'’S LAND. 
See Deed, 1; 


Damages, 3, 6, 7; 
Evidence, 5. 


PRACTICE (CRIMINAL). 
1. Where, upon the trial of an indictment in the court below, the 


jury return a special verdict, which is so defective that no 
judgment can be pronounced thereupon, this court will order a 
new trial. 

Therefore, where A was indicted for retailing spirituous liquors 
by measure less than a quart without license, and the jury re- 
turned a special verdict finding ‘‘that the defendant was not 
a regular dealer in spirituous liquors, but that he made wine of 
blackberries, in the usual way, without adding brandy or 
whisky thereto, and being of opinion that wine so made was 
not a spirituous liquer, retailed the same in quantity less than 
& quart without license, &c. If the court should be of the 
opinion that wine so made was a spirituous liquor, then the 
jury find the defendant guilty; otherwise, net guilty”: Held, 
that whether the particular wine was a spirituous liquor, was a 
question of fact, for the decision of the jury, and that the jury 
had no right to refer the same to the court for decision. State 


v. Lowry, 121. 


2. Where one against whom an offense is alleged to have been 


committed, had not been endorsed as prosecutor upon the Dill 
of indictment, the court has no authority, after indictment 
and a nol. pros. entered, to endorse such person as prosecutor, 
without his consent, and thus subject him to the cost of the 
prosecution, notwithstanding the Solicitor had admitted that 
such prosecution was frivolous and malicious. State v. Hodson, 
151. 

Matters which go to the incompetency of a grand jury, may be 
excepted to after bill found, if it is done at the earliest oppor- 
tunity afterwards, which clearly is, upon the arraignment, 
when the defendant is first called upon to answer. State v. 
Griffice, 316. 


4, Where it appears that nine of the grand jury, who found the 
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bill, had paid no taxes for the previous year, as required by 
chap. 17, sec. 229, Bat. Rev., and that another was under 
‘twenty-one years of age, if it is objected to in apt time, the 
bill will be quashed. bid. 

5. Where, upon a mistrial, the defendant moves for his discharge, 
which motion is refused, and he is required to give bail for his 
appearance at the next term, the Judge presiding at such term, 
has-no right to entertain the motion and discharge the defen- 
dant. It is res adjudicata. State v. Evans, 324. 





6. Where, on a trial for a capital felony, the jury has had the case 
for six days. and cn Saturday of the second week of the term, 
they come into court, and being polled by his Honor, he finds 
asa fact that they cannct agree: Held, that the Judge below 
did not err in withdrawing a juror and directing a mistrial to 
be entered; and further, that the prisoner, on that account, 
was not entitled to be discharged. State v. Honeycutt, 391. 


See Crim. Evidence, 9. 19. 
Indictment, 4. 
Sunday. 

Witness, 1. 


PRACTICE (CIVIL.) 
1. The C. C. P. does not repeal or suspend the Rev. Code in re- 
spect to practice and procedure, except where its provis- 
ions are inconsistent thereto. Boylston Ins. Co., v. Davis, 78. 


2. In a joint action against several defendants some of whom are 
residents of the State in whose court the action is brought, 
where such resident defendants are unnecessary or merely 
formal parties: J¢ is not error, upon proper affidavit and bond 
filed by the non-resident defendants, to remove the cause to 
the Circuit Court of the United States. Calloway v. Ore Knob 
Copper Co., 200. 

8. The fact that such resident defendants were made parties to the 
action upon motion of the non-resident defendants, is imma- 
terial and constitutes no waiver of the right of the latter to a 
removal. Ibid 


4. It is always in order, sv long as a case is pending, upon motion 
to set aside any irregular order therein, independent of the 
provisions of the Code of Civil Procedure. Long v. Cole, 267. 

5. Under the provisions of the C. C. P., a judgment, &c., may be 
set aside on account of mistake, surprise or excusable neglect 
at any time within twelve months; and the fact that an order 
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nder in the cause which in effect deprived the plaintift of the right 
the of appeal, was made at midnight when the plaintiff was absent 
and did not know, and had no reason to believe that the court 
was in session, and his counsel not being able to attend to the 
trial, coustitutes a case of ‘*excusable neglect.” bid. 











rm, 6. It is po good cause to set aside the verdict of a jury, on the 
fen- ground, such verdict did not specifically respond to the issues, 
when the issues (in writing) were handed to the Judge by the 
defendant’s counsel, after the charge of his Honor was con- 
cluded, and the jury had risen to retire; and especially when 
his Honor, after reading aloud the issues, handed the paper to 
the jury, who did not return it, but whose verdict substan- 
tially covered such issues. TJrozler v. Rich. & Dan. R. R. Co., 
377. 


7. In an action for the recovery of land uader the Code of Civil 
Procedure, the defendant may set up an equitabl> defence te 
the claim of the plaintiff who has the legal title; and all per- 
sons interested in such equitable defence, should be made 
parties, and not driven to assert their rights by a separate 
action. Jen Brock v. Orchard, 409. 


8. It is not error in the court below to refuse to dismiss an action 
e- against a railroad company, on the ground that the court had 
not jurisdiction thereof, because the charter of the defendant’s 
3. company provides the manner, in which a party injured by the 
e construction of its road, shall proceed to recover damages, 
where the complaint does not allege that the cause of uction 
y arose from the construction of said road. ole v. C. Central R. 
1 R. Co., 587. 
> See Insurance, (Fire) 2; 
b Judgment 3; 

Rehearing. 


POWER TO CONTRACT. 
See Married Women. 


PRESUMPTIONS. 


See Action, 2; 
Agents, 1; 
Contract, 5. 


PRIVATE ACTS. 


1. The Act of the General Assembly, passed at its session of 1873- 
°74, and entitled ‘‘An act to secure a better drainage of the 
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low lands on Clark’s creek and Maiden’s creek, in the counties 
of Lincoln and Catawba,” is not unconstitutional. Brown v. 
Keener, 714. 


2. The public power of a State (which is a part of its general leg- 
islative power, ) extends to the providing for every object which 
may be reasonably considered necessary for the public safety, 
health, good order or prosperity, and which is not furbidden 
by some restriction in the State or Federal Constitution, or by 
some recognized principle of right and justice found in the 
common law. Ibid. 





See Appraisers, 1. 


PROFESSIONAL SERVICES. 
See Attorney. 


PROSECUTOR. 
See Practice, (Crim. ) 2. 


PUBLIC SCHOOLS. 
See Evidence, 3. 


QUANTUM MERUIT. 


See Agreement, 4. 
County Courts, 2. 


RAILROADS. 
See Damages, 1, 2, 3, 4. 
Evidence, 6; 
Indictment, 1. 2; 
Negligence ; 7 


Practice, (Civ.) 8; 
Stat. Lim., 3, 4; 


REALTY. 
See Forcible Trespass, 2. 


RECEIVER. 
See Executors and Administrators, I. 





RECOGNIZANCE. 
A recognizance, conditioned that the defendant appear at the Court 
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2 + - See C - _— ae 


House in C. on the 8th Monday after the 4th Monday in March, 
1875, is not forfeited by the defendant’s failure to appear on 
the 22d of February, 1875. State v. Houston, 174. 


See Judge Superior Court, 2, 3; 


Superior Courts, 1. 


RECORD. 
See Amendment, 1. 


RECORDARI. 
See Bankrupt, |. 


REGISTRATION OF DEEDS. 
See Deed, 6. 


REHEARING. 


It is no good ground for the re-opening and re-hearing of a case de- 


cided at the last term of this court, that the defendant, in the 
opinion and judgment of the court, was assumed to be a citi- 
zen of North Carolina, whereas, in fact, he was a citizen and 
resident of Virginia, when the place of his residence is imma- 
terial, having no bearing upon the point decided, and the court, 
in its opinion and judgment, was not affected by that consid- 
eration in the least. Blackwell v. Wright, 733. 


RELEASE. 
See Copartners, |. 


RELIGIOUS ASSOCIATIONS. 


1. What amounts to a voluntary withdrawal of members from a re- 


ligious association, is a question of law; and the exclusion of 
evidence, tending to establish certain facts from which the le- 
gal inference might be drawn, that there was no withdrawal 
on the part of the plaintiffs from the ‘‘ Second Baptist Church 
of Raleigh,” but that they still continued to be officers and 
members thereof, was error, which entitled the plaintiffs to a 
new trial. Perry v. Tupper, 722. 


2. That the plaintiff, as officers and members of the ‘‘Second Bap- 


tist Church of Raleigh,” met for worship and the transaction 
of business, in another and different house from the church 
edifice of that association, makes no difference in determining 


ee eee 
ee — 
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who are the Second Baptist Church, and whether or not to the 
plaintiffs have dissolved their connection with the association, 
when it is not required by its laws to meet in any particular 
house or place, except that the members thereof shall reside, 
and the meetings thereof shall be held, in the city of Raleigh. 
I bid. 


RENTS. 


1. In stating an account of rents and profits of real estate, the de- 


fendant should be credited with the enhanced value of the pro- 
perty on account of repairs, and not with the actual cost of 
such repairs. Wetherell v. Gorman, 603. 


2. It is not error to charge a defendant in such account with the 


actual rent received, after repairs made, where he has been 
credited with the value of such repairs, with interest there- 
upon. Ibid. 


REPLEVIN. 
1. The provisions of the Rev. Code, with regard to the remedy 


against the sureties on a replevin bond, are not inconsistent 
with the provisions of the C. C. P., and therefore it is not 
error in the court below to render summary judgment against 
the sureties upen a replevin bond, the plaintiff having obtained 
judgment against the defendant in the action. Boylston Ins. 
Co., v. Davis, 78. 


2. A brought an action against B to recover a horse, and the 
sheriff replevied the horse, but delivered him to the defendant 
again upon the filing of the statutory bond by C, from whom 
B claimed title. C was not made a party to the action. Upon 
the trial there was a verdict for the plaintiff, and the court 
gave judgment against the defendant for the recovery of the 
horse, and damages as assessed by the jury. At the same 
time, the court rendered summary judgment against the par- 
ties to the replevin bond. B then filed an affidavit, alleging 
that he had refused to file any bond for the re-delivery of the 
horse, and had informed C that he would not defend the suit; 
and that unless C became defendant in his stead, he would de- 
liver the horse to the plaintiff, and that he made the same 
statement to the plaintiff; that it was understood between A, 
B and C that the suit was no longer to continue against B but 
that C was to become defendant, and in consequence of this 
understanding B did not employ counsel, and did not know 
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that he was still a party to the suit until he came into court as 
a witness in the cause. Upon the filing of this affidavit, it 
was ordered that no execution issue upon the judgment against 
B, until the further order of the court. Upon an appeal to 
this court: 


It was held, 1, That there was no error in the court below rendering 


summary judgment upon the replevin bond; and 


2. That the order of the court staying execution on the judg- 
ment against B, was error. Harker v. Arendall, 85. 


RES GEST Z. 
See Admissions, 2. 


RESIDUARY LEGACY. 
See Courts of Probate, 4. 


REVEN 


UE. 


See Taxes and Taxation. 


REV. C 


ODE. 


See Practice, [Civ.] 1. 


ROADS. 


A hand, who has been regularly assigned to work a certain road, 


and who has been properly summoned by the overseer thereof 
to work said roud, cannot excuse himself from aiding to re- 
pair a bridge over a ditch across the road, upon the ground 
that it is the duty of the person who cut the ditch to 
make a bridge ever it, and keep the same in repair. State 
v. James, 393. 


ROBBERY. 
See Declarations. 


SCALE OF DEPRECIATION. 


The 


statute fixing a scale of depreciation for Confederate money 
during the late war, does not impair the obligation of contracts, 
and is not in violation of the Constitution of the United States. 
Holt v. Patterson, 650. 


SHERIFF. 


1A 


sheriff who, on the 6th of January, 1873, returns on an exe- 
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cution that he has collected and paid over the amount thereof, 
when in fact the money was not collected, &c., until some ten 
days thereafter, is liable for the penalty of $500, as for making 
a false return. Peebles v. Newsom, 473. 


2. A bond given by a deputy sheriff to the sheriff, to secure the 







faithful performance of his duties, is a private bond for which 
no form is prescribed by statute, and in which any condition 
may be inserted which will carry out the intent of the parties; 
nor is such bond subject to the rules which govern the con- 
struction of the sheriff's official bond. Mullen v. Whiimore, 477. 


3, Where the condition of the bond of the deputy sheriff was, that 











he ‘‘shall due return make of all moneys received by him, and 
in all respects execute faithfully, and fully discharge the duties 
of said office, and pay over ull moneys that may come into his 
hands as deputy sheriff, when and to whom it properly be- 
longs”: Held, that a failure to pay over to the sheriff the pub- 
lic tuxes collected by such deputy, was a breach of the condi- 
tions of his bond, for which he and his sureties were liable. 
Ibid. 


See Execution, 2; 






Homestead, &c., 4, 5; 
Judge, Superior Court, 1. 


SHERIFF’S SALE. 
1. A purchaser at a sheriff's sale acquires oniy the naked legal title 






and does not get the debt due to the defendant in the execu- 
tion, or the trust by which it is secured. A sheriff has no 
power to sell the debt or the trust, although the defendant in 
the execution has such power. Tally v. Reed and Sossamer, 463. 


2. A trust, in favor of a vendee of land who bas paid the purchase 







money may be sold under the Act of 1812; buta trust in favor 
of the vendor cannot be sold. J bid. 


SLAVES, (PURCHASES BY). 
1. Whenever it shall judicially appear that any person, while held 











2. A, a slave, purchased in 1858. a lot of B, paying therefor, which 


as a slave, purchased and paid for any property, real or per- 
sonal, and that conveyance thereof was made to him, or to any 
one for his use, such purchaser, or those lawfully representing 
‘him, shall be entitled to such property, anything in the former 
laws of this State forbidding slaves to acquire and hold prop- 
erty, to the contrary notwithstanding. Caldwell v. Watson, 296. 
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was conveyed to C, to have and to hold so long as the said A 
shall live, with remainder to the children of D, A’s owner— 
this being done in fraud of the law—and in 1869, after A had 
become a free man, B executes and delivers another deed to A 
himself, in fee simp'e, being in possession and continuing in 
possession until his death in 1872. Before his death, A devised 
the lot to the plaintiff. his wife, with remainder to his grand- 
children. In an action by the plaintiff, demanding that the 
first deed from B to C shall be delivered up to be cancelled 
and declared void, and the cloud upon her title removed: J¢ 
was held, that the plaintiff was clearly entitled to the relief 
sought, A, the grantee in the second deed, being owner in fee, 
with the right to devise the same. J did. 


SPECIAL VERDICT. 
See Practice, (Crim.) 1. 


STATEMENT AND SERVING OF CASES. 
See Appeal, 1, 2. 


STATUTE OF LIMITATIONS. 


1. In an action to recover the possession of land, and involving the 


title thereto, and to which the statute of limitations is pleaded, 
the time from the 20th day of May, 1861, to the last day of 
January, 1870, is not to be counted. Edwards v. Jarvis, 315. 


2. A defendant will not be permitted to plead the statute of limi- 


tations when it appears that the plaintiff delayed bringing his 
action, under an agreement with the defendant that such ac- 
tion should abide the decision of another already instituted, 
and involving the same merits. Daniel v. Comm'rs of Edge- 
combe, 494. 


3. A petition filed by the plaintiff at November Term, 1857, of the 


late Court of Pleas and Quarter Sessions, to recover the assessed 
value of that portion of his land taken and used by the defen- 
dant for its road bed, &c., which road was finished in 1854, is 
is barred by the statute of limitations, as provided in the 29th 
section of the original charter of said road, which prescribes 
that such petitions for damages shali be brought within two 
years from the completion of the road. Vinson v. N. C0. Rail- 
road, 510. 


4. That the defendants in 1855 instituted proceedings in the Supe- 


rior Court to have the plaintiffs land condemned for the tse of 
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its road, which proceedings were subsequently discontinued by 
the defendant ‘‘ without prejudice,” and with the understand 
ing that the plaintiff was to suffer no hurt or loss in conse- 
quence of such act of the defendant, did not prevent the plain- 
tiff from pursuing his remedy under the said 29th section; nor 
did such action prevent the statute of limitations from run- 
ning. J bid. 
See Action, 1, 2; 
Damages, 7; 
Wills, 6. 


STAY LAW. 
See Stat. Lim., |. 


SUMMONS. 
See Claim and delivery of Personal Property, 2. 


SUNDAY. , , 
In this State, in general, every act may be lawfully done on Sun- 
day, which may lawfully be done on any other day, unless 
there be some statute to the contrary. Receiving the verdict 
of a jury on Sunday is not forbidden by any statute of this 
State, and is therefore a lawful and valid act. State v. Rickets, 


187. 


SUPERIOR COURTS. 

1. The Superior Courts have authority, under chap 33, sec. 83, of 
Battle’s Revisal, to lessen or remit forfeited recognizances, 
upon the petition of the party aggrieved, either before or after 
final judgment. The decision isa matter of judicial discretion 
which this court cannot review, except upon alleged error in 
law or legal inference. Board of Education v. Moody, 173. 


2. The evidence upon which the finding of the court belowis based, 
is not subject toreview. This court can only consider the facts 


found. Jbid 


8. The Superior Court in term, has original jurisdiction of an ac- 
tion to recover a legacy, where the same has been assented te, 
or is sought to be enforced as a trust. MceFurland v. McKay, 
258. 

See Supreme Court, 12. 


. 








l by 
nd 

ise- 
\in- 
nor 
un- 





INDEX. 861 





SUPREME COURT. 

1. The decision of a Judge, presiding on a trial in the Superior 
Court, that a verdict of the jury is or is not against the weight 
of evidence, cannot be reviewed by the Supreme Court. 
Brink v. Black, 329. 


2. The Supreme Court has jurisdiction to review, upon appeal, the 
decision of the court below, granting, or refusing to grant, a 
new trial, where a matter of law of legal inference is involved ; 
und where it appears from.the record, that the court has com- 
mitted no error in charging the jury, bu’ has laid down the 
law of the case plainly, fairly and correctly, this court will re- 
verse the judgment of the court below, granting a new trial, 
upon the ground that the judge thereof conceived that he had 
misdirected the jury. Johnson v. Bell, 355 

See Attorney ; 


Habeas Corpus ; 
Superior Courts, |, 2, 


SURETY. : 

1. The surety on the bond of the county, acting for himself, and 
not as agent for the county, becomes liable to the party who 
loaned the money for no illegal purpose. Davis v. Commis - 
sioners of Stokes, 874. 

2. A judgment against an Administrator on his official bond since 
the Act of 1844, Bat. Rev chap. 43, sec. 10, is conclusive 
against the surety, both as to the debt and as to the assets 
sufficient to pay it, whether the surety wasa party to the action 
or not. State exrel. Brown v. Pike, ad.n'r, 531. 


3. A covenant, by deed, by a judgment plaintiff to and with the 
principal defendant therein, that she ‘‘ will not issue execu- 
tion upon the judgment,” and ‘will not in any way attempt 
to collect the same or any part of it,” from such principal de 
fendant, releases the surety, also a defendant in said judg- 
ment. vans v. Raper, 639. 


See Replevin. 


TAXES AND TAXATION. 

1. The subject of tuxation is regulated entirely by statute, and the 
revenues of this State are collected under the operation of 
what is known as the machinery act. Wade v. Commissioner s 
of Craven, 81. 
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2. The County Commissioners have exclusive criginal jurisdiction 


to grant relief against excessive valuation of property for tax- 
ation; and from their decision, upon a petition for that pur- 
pose, there is no appeal, unless it appears from the facts found 
by them as to the valuation of property, that they have pro- 
ceeded upon some erroneous principle; for the reason that the 
statute gives no appeal. Ibid. 


3. The plaintiffs, tax-payers in Township No. 8, ob‘ained a tem- 


porary restraining order, restraining the defendants from col- 
lecting certain taxes to pay the accumulated debt of the 
township, and to defray the curre: . expenses thereof; alleging 
in their complaint that the debt was fraudulent, had never 
been legally audited, and had been ordered by the defendants 
to be paid asa whole, ‘‘or in a latch,” and not each claim 
separately. The answer of the defendants deny each and 
every material allegation in the complaint: Held, that his 
Honor, who heard the case after the answer was filed, did not 
err in vacating the temporary restraining order, and suffering 
the defendants to collect the tax, already levied. — Mitchell v. 
Commissioners of Craven, 487. nm 

4. The real estate held by the N. C. Railroad Company, for 
right of way, station places, &c., is exempt from taxation 
until the dividend of profits of said company shall exceed six 
per cent. perannum. As the said dividends have not as yet 
reached that amount, the authorities of « county through 
which the said road passes, have no power to tax the same. 
Rich & Dan. R. R. Co., ¥. Comm'rs , of Orange, 506. 


5. The condition of the bond securing the faithful collection of 


the public ‘taxes, given by a sheriff in September, 1874, who 
was elected the preceding August, embraces the taxes to be 
collected for the fiscal year preceding the ist of April, 1875, 
and not the taxes due and collected for the year ending April, 
1874. The collection of the latter is secured by his former 
bond, if he was sheriff at that time.— Coffield v. McNeal, 535. 


6. Taxation, for State and county purposes combined, for the cur- 


rent and necessary expenses of the county government and 
new debts, caunot exceed the Constitutional limitation. 
French and others v. Comm’rs., of New Hanover, 692. 


7. There is no limitation however of the power of taxation, upon 


8. The County Commissioners of Pasquotank had no authority in 





either State or county, for the payment of their lawful debtg, 
created before the adoption of the Constitution. Ibid. 
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1875, to levy taxes exceeding the Cunstitutional limitation, 
under and by virtue of the provisions of an Act of the General 
Assembly, passe.l in 1869, and permitting such «xcess to the 
amount of twenty thousand dollars, when it appears that since 
the passage of that act, the Commissioners have levied over 
twenty thousand dollars for various objects, without regarding 
the limit and equation fixed by the Constitution. Griffin v. 
Comm'rs. of Pasquotank, 7i)1. 


9%. The General Assembly has no right to confer upon the Governor, 


10. 


11. 


12. 


13. 


Treasurer and Auditor, the power to value the tangible, real 
and personal property of a railroad corporation; for such 
power is vested by the Constitution in the Township Board of 
Trustees alone, and cannot be taken from them. Rich. & Den. 
R. R Co. v. Gov. Brogden et al., 707. 


The franchise of a corporation is property; and the franchise 
of a railroad corporation should be assessed for taxation sepa- 
rate and apart from its other property, and without taking 
such other property into consideration. J bid. 


A dividend of fifteen or twenty per cent. paid in Confeuerate 
money, is not such a dividend as was contemplated in the 
charter of the N.C. Railroad Company, in exempting the 
real estate of the company from taxation, until the dividend 
of profits of said company shall exceed six per cent.; nor is 
the six per cent. rent received from the Richmond & Danville 
Railroad Company, such a dividend of profits. J did. 


The Board of Aldermen of the City of Charlotte, under the 
amendments to the charter of said city, passed by the General 
Assembly the 25th of January, 1872, has the power to levy an 
ad valorem tax on the bonds, solvent credits and stock in in- 
corporated companies held and owned by the resident citizens 
of said city, and also to tax their several incomes. Wilson 
v. City of Charlotte, 748. 


Said Board of Aldermen is not prohibited by sec. 7, Art. IV, of 
the Constitution, from levying a tax on the taxable property 
of the city, without submitting the same to the qualified vo- 
ters of said city, for the purpose of paying the necessary ex- 
penses of the city government, and paying the interest on 


* certain bonds heretofore issued to pay such necessary ex- 


penses. Nor do secs. 24 and 25 of the charter of said city pro- 
hibit the levying such tax. J bid. 


See Banks, 3; 


Sheriffs, 























TENDER 


A tender of Confederate money in 1864, in payment of a note, paya- 
ble ‘*in good current money,” is not a discharge, where it ap. 
pears that it was expressly understood at the time of the exe. 
cution of the note, that Confederate money would not be ac 
cepted in payment of the same. Lewis v. Latham, 283. 


THREATS. 
Sve Assault and Battery, |. 


TITLE. 


When,a purchaser of land takes from the bargainor a paper writing 
purporting to be a deed, but which, on account of defects 
therein, can only be allowed the effect of an agreement to 
make title; or as furnishing a ground to have the instrument 
converted into a deed on the ground of mistake, he acquires 
no interest that is subject to execution. Jinsdale vy. Thornton. 
167. 

See Deed, 6 ; 
Execution Sale, 4 ; 
Guardian and Ward, 1. 


TITLE TO LAND. 


One who has title to land is not estopped from asserting the same 
against a purchaser from a third party for a valuable consider- 
ation, but with notice of the defect in the title of the vendor, 
although the vendor cluim title under the realowner. Hzrum v. 
Cogdell, 139. 


Cee Sheriff’s Sale, 1, 2. 


TOWNSHIPS. 


The creation or alteration of Townships in the several. counties of 
the State, after the first division by the County Commissioners 
under Art. VII, sec. of the Constitution, is left with the Leg- 
islature. Grady v. Commissioners of Lenoir, 101. 


TOWNSHIP TRUSTEES. 


See Homesteads, &c., 3, 4 ; 
Taxes, &c., 9° 
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TRUST. 


SeeSh 'rift’s Sale, 1, 2 
Widow. 


UNDUE INFLUENCE. 
Se. Admissions, 1. 


UNITED STATES COURTS. 


See Amendment, 2; 
Practice, (Civ.) 2, 3. 


USURY. 
See Banks, 2. 


VARIANCE. 
See Evidence, (Crim.) 4, 5. 


VERBAL PROMISE. 
See Action, 1. 


VERDICT. 


See Assault and Battery, 2: 
Practice, (Crim.) 


WAIVER. 


See Appeal, & 2. 
Damages, 5. 


WARDENS OF THE POOR. 


Money loaned to the Wardens of the Poor; under an order of the 
County Court in 1864, authorizing them to borrow money to 
purchase provisions for the support of the poor, and which.was 
used for that purpose, may be recovered back by the creditor, 
as for money paid to the use of the county, or, as upon substi- 
tution. of the creditor to the rights of the person furnishing 
the provisions. Womble v. Commissioners of Wake, 421.. 


WIDOWS. 


A widow, who joined her husband before his death in executing a 
deed of trust, to secure a certain debt of his, and conveying 
her right of dower in the only land haga by them at the bus- 
band’s death, becomes a creditor of her husband’s estate to the 

55 
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amount of the value of her dower in the land. Gwathmey & 
Dobie v. Pearce, Adm’r, 398. 


1. It is not necessary to the valid execution of the will of an illit- 









erate person that the same shall be read over to him in the 
presence of the attesting witnesses. Upon proof of the actual 
execution, the law presumes knowledge of the contents, and 
the onus of proving to the contrary falls upon the party alleg- 
ing ignorance thereof. King v. Kinsey, 261. 


2. A testator bequeathed as follows: **2, All my property not 










otherwise disposed of, to be sold at my death and all my chil- 
dren. made equal, taking into consideration what I have 
already advanced or given them, as will appear by reference 
to a book where I have kept their accounts thus far, &c. Be- 
fore the date of this will, the testator had given to each of two 
ons, @ valuable tract of land: Held, that the land so given 
not appearing in the testator’s book, was not to be accounted 
an advancement, in distributing the surplus so as to make his 
children equal. King v. Lynch, 364. 


3. A, after devising to his wife a life time estate in all of his pro- 














perty, and appointing her his sole executrix, devised as 
follows: **‘The same, namely, all the said slaves, real and 
personal estate, at her death, I give, devise and bequeath to 
be equally divided among all my children then living, and the 
child or children of any deceased child of mine, to take the 
share of their deceased parent had he or she been living at the 
death of my wife * * * * * *. I hereby give and grant 
unto the executrix of this my last will and testament, full 
power and authority to sell and dispose of any part of my real 
and personal estate, &c., either for the purpose of partition or 
division among my legatees; or for any other purpose most 
advantageous for her or their interest, &c.” The executrix, 
during her life, made certain advancements to the children of 
the testator. The son of the testator having been so advanced, 
died, during the lifetime of the executrix, leaving children, 
who survived the executrix: Held, that the share of the chil- 
dren of the deceased son were to be charged with the advance- 
ment made to their father. Williams v. Batchelor, 557. 


4, A devised as follows: (1.) I will and bequeath to my beloved 







wife, M. B. I} forty acres of land, including the house and 
buildings, during her natvral life, then to be equally divided 





















INDEX. 867 








. 


between my three youngest daughters, to-wit: * * * * * 
I also will and bequeath all the rest of my tract of land that I 
now live on, known as the Newland land to my three youngest 
daughters, * * * * * to be equally divided. (2.) That 
all the rest of my land, with the exception of the land where 
my son, W. S. T. lives, that land the said W. must pay for, 
what I paid without interest, then my executors to make him 
a deed, to be sold, and my daughter N. A’s heirs to have fifty 
dollars each, the balance to be divided among my other heirs. 
(8.) I also will that my three sons, V., W. and M., account to 
my estate what money they owe me without interest, and have 
three hundred and fifty dollars each out of that money, and all , 
the rest of my property to be sold and equally divided among 
my nine heirs”: Held, (1.) It appearing that the testator 
owned several tracts of land adjoining the home place, and 
which had been used as one tract for.thirty years, and was con- 
veyed to him as one tract, known as the Newland lard, the 
same constituted but one tract, and passed to the three 
youngest daughters, subject to the life estate of their mother. 


* Teague v. Teague, 618. 


5. (2.) That the words, ‘‘my other heirs,” excludes the three 
youngest daughters from all benefit under that clause of the 
will, and that N. A’s heirs take nothing under the said clause 
except the legacy of fifty dollars, to be paid out of the fund 
arising from the sale of the land. That the name of W. 8. T. 
was only mentioned in order to direct that he should pay for 
the land on which he lived, and thereby increase the fund out 
ef which he wasto draw as one of ‘‘ my other heirs;” meaning 
other than the youngest three daughters. bid. 


6. (3.) That although some yf the debts due from his sons to the 
testator were barred by the statute of limitations, they must be 
paid before the sons oweing them can claim any benefit under 
the will. Ibid. 

See Devises, 1; 

Executors and Administrators, 2. 


WITNESSES. 


1. It is a well settled rule that a witness cannot be cross-examined 
as-to any fact which is collateral and irrelevant to the issue, 


merely for the purpose of contradi im, if he should deny 
it, thereby to discredit his testim if a question is put 


to a witness which is collateral an vant to the issue, his 
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